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POLICY ISSUES IN INTERNATIONAL 
AIR TRANSPORTATION 


OSWALD RYAN * 


International air transportation, like every other public 
service industry, must necessarily develop within the 
framework of public policy, and the success or failure 
that may attend its development will depend upon the 
soundness or unsoundness of that policy. While inter- 
national air transport, particularly that of the great aero- 
nautical nations, has already expanded until its network 
covers all oceans and almost all nations, the policies for 
the control of international air transportation are still 
the subject of lively debate throughout the world. The 
issues in this debate possess both current and long-range 
interest, and they are fraught with importance to the 
peoples of all lands. 

International air transportation policy is extremely 
complex, and much of the complexity arises from its rela- 
tionship to many other fields. International air transpor- 
tation is not only a form of economic activity; it is a 
means of communication between a nation and its em- 
bassies, legations and consulates abroad; between a nation 
and its colonies and dependencies; between a nation and 
other nations. As a means of rapid communication it is 

* Vice Chairman, Civil Aeronautics Board; former General Counsel, Federal 
Power Commission. Member of U. S. delegation at Bermuda Conference, 


1946; Chairman of U. S. delegation in negotiations with Mexico at Mexico 
City, 1946; Vice Chairman of U. S. delegation at Geneva Conference, 1947. 
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a matter of significance not only to all other forms of a 
nation’s economic activity but also to its foreign relations 
and its security. The recent reports of the President’s Air 
Policy Commission and of the Congressional Aviation 
Policy Board have re-emphasized the vital implications 
which the development of international air transportation 
has for our national security." These interrelationships 
must continually be taken into account by the United 
States and by every other nation in the formulation of its 
air transport policy. 

However, without minimizing the importance of the 
other factors which affect policy in this field, it should 
be emphasized that international air transportation is 
fundamentally a civilian economic activity; and nearly 
everyone connected with it looks forward to the day 
when in policy determination less attention can be paid 
to security and international politics, and when interna- 
tional airlines can be operated as any other business en- 
terprises are operated in a peaceful world. All discussion 


of policy, therefore, tends to center around the basic eco- 
nomic issues which affect the operation of airlines as one 
form of international business activity.’ 

Since November, 1944, there have been a number of 


1 Survival in the Air Age, A report by the President’s Air Policy Commis- 
sion, Washington, 1948. 

“Civil and military aviation are indivisible in assessing total American air 
strength. The air-transport industry of the United States and the military air 
arms must fit into a single pattern. 

“National security requires a financially sound, operationally efficient, and 
technically modern air-transport industry. It envisions a large, civil air fleet 
operated in foreign and domestic air commerce with safety and certainty. 
Such an operating air fleet serves peacetime commerce and industry while re- 
maining available for immediate conversion to military use in an emergency. 

“Since it is economically impracticable to maintain an air force which will 
provide absolute security, as many transport aircraft as possible should be 
operated in commercial service and available to provide a reasonable reserve.” 
National Aviation Policy, Report of the —_— Aviation Policy Board, 
S. Rept. 949, 80th Cong., 2d Sess., p. 15 (194 

2In considering these basic economic antes ‘around which international de- 
bate has centered, it is appropriate to eliminate those matters which are within 
the control of a ‘single nation. Thus the question whether the United States 
should have a “chosen instrument” or a number of competing air carriers 
operating its international air routes is a matter within the control of the 


United States. This and similar matters therefore do not fall within the scope 
of this article. 
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international conferences at which air transport policy 
has been debated. Probably the most important of these 
have been the International Civil Aviation Conference 
at Chicago in late 1944 which produced the Convention, 
the negotiations for a bilateral agreement between repre- 
sentatives of the United States and United Kingdom at 
Bermuda in 1946, the Interim Assembly of the Provision- 
al International Civil Aviation Organization at Montreal 
in 1946, the First Assembly of the permanent Organiza- 
tion at Montreal in 1947, and the International Civil Avi- 
ation Organization Commission on Multilateral Agree- 
ment on Commercial Rights in International Civil Air 
Transport at Geneva in November, 1947. At each of 
these conferences most of the discussion has focused upon 
the same principal issues, which are relatively few in 
number. While the discussion has sometimes become 
quite involved as it has probed deeper and deeper into 
the heart of these questions, each one presents a clear-cut 


problem of policy. In the following discussion these 
issues will be examined individually. 


I, 


The first of these issues concerns the manner in which 
an airline may secure the right to operate internationally. 
The existence of this problem stems from the Paris Con- 
vention of October 13, 1919, which announced the doc- 
trine that a nation has absolute sovereignty over the air- 
space above its own territory.. The doctrine was pre- 
mised upon considerations of national security which 
seemed to require a different treatment for the airplane 
which may penetrate far into the territory of another 
nation than for the ship which may touch only its shore- 


3 “The high contracting parties recognize that every power has complete and 
exclusive sovereignty over the air space above its territory. 

“For the purpose of the present convention the territory of a state shall be 
understood as including the national territory, both that of the mother country 
and of the colonies, and the territorial waters adjacent thereto.” S. Doc. 91 
66th Cong., Ist Sess., Article 1 (1919). 
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line.‘ Every international document in the field of air 
transportation since 1919 has rested explicitly or implic- 
itly upon the Paris doctrine, and this principle of national 
sovereignty is now firmly imbedded in international air 
law. The first article of the Convention on International 
Civil Aviation thus restates the principle: “The con- 
tracting States recognize that every State has complete 
and exclusive sovereignty over the airspace above its ter- 
ritory.” 

At first blush the doctrine of national sovereignty of 
the air would appear to be a matter of political rather 
than economic significance. It is, however, significant 
that as of December 31, 1947, thirty-six nations had signed 
the International Air Services Transit Agreement which 
with appropriate language to provide safeguards to mili- 
tary security, granted the scheduled airlines of all other 
signatory nations the privilege of flying over their terri- 
tories and of landing for technical purposes.” There is 
no such widespread acceptance of the proposal to allow 
the scheduled airlines of other nations to land for the pur- 
pose of taking on and discharging traffic. This doctrine, 


4 See the language of the United States Supreme Court in its recent decision 
in Chicago and Southern Air Lines v. Waterman Steamship Corporation, which 
was rendered on February 9, 1948: “. . . Of course, air transportation, water 
transportation, rail transportation, and motor transportation all have a kinship 
in that all are forms of transportation and their common features of public 
carriage for hire may be amenable to kindred regulations. But these resem- 
blances must not blind us to the fact that legally, as well as literally, air com- 
merce, whether at home or abroad, soared into a different realm than any that 
had gone before. Ancient doctrines of private ownership of the air as ap- 
purtenant to land titles had to be revised to make aviation practically service- 
able to our society. A way of travel which quickly escapes the bounds of local 
regulative competence called for a more penetrating, uniform and exclusive 
regulation by the nation than had been thought appropriate for the more easily 
controlled commerce of the past. While transport by land and by sea began 
before any existing government was established and their respective customs 
and practices matured into bodies of carrier law independently of legislation, 
air transport burst suddenly upon modern governments, offering new advant- 
ages, demanding new rights and carrying new threats which society could 
meet with timely adjustments only by prompt invocation of legislative author- 
ity. However useful parallels with older forms of transit may be in adjudicat- 
ing private rights, we see no reason why the efforts of the Congress to foster 
and regulate development of a revolutionary commerce that operates in three 
dimensions should be judicially circumscribed with analogies taken over from 
two-dimensional transit.” 68 Sup. Ct. 431, 434 (1948). 

5 The text of this agreement appears at pp. 87-90 of International Civil 
Aviation Conference, Department of State Publication 2282, Conference Series 
64, Washington, 1945, and in 59 Star. 1693 (1944). 
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therefore, would appear to have its primary basis in eco- 
nomic rather than political considerations. 

Before the recent war, rights to operate international 
air services were secured by a process of bilateral bar- 
gaining. Sometimes the bilateral negotiations were con- 
ducted between nations, as in the case of the Olaya-Kel- 
log Agreement of 1929 in which the United States 
exchanged operating rights with Colombia.° More often 
they were conducted between an airline and the govern- 
ment of another nation. The Pan American Airways 
System, for example, in little more than a decade before 
the war negotiated more than 60 contracts with foreign 
governments in which it secured operating rights into 
the countries of Latin America, the Far East, Africa, and 
Europe.’ Imperial Airways (now BOAC) and KLM 
also operated their extensive empire air routes on this 
basis. There are those who still yearn for the relative 
simplicity of those early days of this international indus- 
try when a process of negotiation by an airline could 
secure for it highly favorable operating rights in various 
foreign countries, but those days have passed. Interna- 
tional air transportation is so important a business now, 
sO Many nations insist upon participation in it on the basis 
of reciprocity, and so many airlines within some nations 
seek to participate in it, that all exchanges of rights have 
been moved to the level of bilateral or multilateral nego- 
tiation between governments. 

Prewar experience with the exchange of operating 
rights through bilateral agreements between governments 
did not prove to be entirely satisfactory. From its very 
beginning, the development of international air transpor- 


6 Since most of the negotiations were conducted between airlines and gov- 
ernments, the few inter-governmental agreements did not fall into such a con- 
sistent pattern as those which have been concluded since 1944. For example, 
an exchange of notes between the United Kingdom and the United States in 
1939 did not grant operating rights, but merely formalized a mutual agreement 
concerning the number of frequencies each air carrier would be permitted. 

7 These contracts with foreign governments for operating rights are on file 
with the Civil Aeronautics Board. 
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tation has found its most formidable obstacle in the atti- 
tude of restriction and limitation which has been dis- 
played by certain governments which have been unwill- 
ing to surrender a measure of sovereignty over their own 
air space. Time and again international air services which 
were technically feasible and commercially justifiable 
were successfully blocked or delayed as one country after 
another refused commercial air rights to foreign-flag 
lines. Thus Italy refused to grant landing rights to 
British Imperial Airways unless British Imperial would 
agree to an equal division of the revenues for a part of the 
route. While the possession of our island bases in the 
Pacific permitted Pan American Airways to operate from 
our west coast to Manila and Hong Kong, the refusal of 
the United States to permit foreign-flag lines to make use 
of the Hawaiian Islands—a measure taken in the interest 
of security—was largely responsible for Pan American’s 
failure to secure operating rights into Australia, although 
Pan American was able to obtain the commercial right 
to operate into New Zealand. Even when operating 
rights were obtained from other governments, those gov- 
ernments sometimes placed restrictions upon the number 
of schedules to be operated. The United States and the 
United Kingdom, for example, each limited to two per 
week the number of schedules which the other nation’s 
carriers might operate into its territory.° 

The United States at an early date recognized the po- 
tentially rapid expansion of the industry in the immediate 
postwar period and the consequent necessity for endeav- 
oring to reach international agreement on some of the 
technical and economic problems which would inevitably 
arise. For this purpose it convened the International 
Civil Aviation Conference at Chicago in November, 
1944. The conference achieved eminent success in the 


8 See the decision of the Civil Aeronautics Board in British Overseas Air- 
ways, Amendment of Permit, 6 C. A. B. 537 (1945), which issued a foreign 
air carrier permit to BOAC containing this restriction. 
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technical field, but it was unable to reach agreement in 
the economic field.° 

So far as the exchange of operating rights was con- 
cerned, the conference found itself faced with the contro- 
versial question of the extent to which the nations of the 
world would be willing to grant rights on a multilateral 
basis. Views ranged from those which urged an almost 
complete absence of restriction upon international airlines 
to those which insisted that any general grant of rights 
must be accompanied by careful and detailed economic 
regulation by an international body over all airlines oper- 
ating internationally.” In the International Air Transport 
Agreement an attempt was made to find a formula which 
would provide a reasonable degree of freedom of opera- 
tion, with a minimum of regulation. The formula was a 
general grant to other signatory nations of the privilege 
of picking up and setting down international traffic “on 
a route constituting a reasonably direct line out from and 
back to the homeland of the State whose nationality the 
aircraft possesses.” The United States and seventeen 
other nations signed this agreement, but it soon became 
apparent that it would never gain general acceptance. Of 
the eighteen nations only the United States, the Nether- 
lands and Sweden had operated extensively in interna- 
tional air transportation. Four of the eighteen signatories, 
including the United States, have formally withdrawn 
from the agreement.” 


® For commentaries on this conference see Blueprints for World Civil Avia- 
tion: The Chicago International Civil Aviation Conference of 1944 as Viewed 
by Four Members of the United States Delegation in Recent Magazine Ar- 
—_ Department of State Publication 2348, Conference Series 70, Washington, 
1945. 

10 John C. Cooper, The Proposed Multilateral Agreement on Commercial 
Rights in International Civil Air Transport (1947) 14 J. Ar L. anp Comm. 
125, 126-7. D. Goedhuis, IDEA AND INTEREST IN INTERNATIONAL AVIATION, 
The Hague, 1947, pp. 20-22. This pamphlet contains the inaugural address de- 
livered by Dr. Goedhuis on April 18, 1947 on the occasion of his appointment 
as Professor of Air Law at Leyden University. 

11 The signatories were Afghanistan, Bolivia, China, the Dominican Republic, 
El Salvador, Ethiopia, Greece, Honduras, Iran, Liberia, the Netherlands, 
Nicaragua, Paraguay, Siam, Sweden, Turkey, the United States, Venezuela. 
Of these nations, China, the Dominican Republic, Nicaragua and the United 
States have denounced the agreement. 
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Although a number of reasons can be cited for the fail- 
ure of the Air Transport Agreement, the most important 
was the fact that the agreement did not in the opinion of 
most nations provide adequate economic protection for 
their own airlines. In this developmental period of inter- 
national air services, air transportation possesses essen- 
tially the status of a protected public service industry. 
Nearly every nation is supporting its airlines to a greater 
or lesser degree through subsidies, direct or indirect. In 
order to keep the volume of those subsidies as low as pos- 
sible, each nation wishes to provide some degree of pro- 
tection for the home market in which its airline sells its 
product, air transportation. In the short run it appears 
that the more foreign airlines are allowed to come into 
that home market to compete in the selling of air trans- 
portation, the less transportation will be sold by the do- 
mestic airline and the more subsidy it will require. Con- 
sequently, in order to control the volume of foreign com- 
petition, it is necessary for a nation to retain control over 
the right to grant or to deny the privilege of engaging in 
air transportation into its own territory. Where recip- 
rocal rights of equal economic value can be secured in 
foreign territory, or where other benefits are achieved, 
rights will be granted to foreign nations. Otherwise 
rights will be denied. And in each bilateral negotiation 
with another nation, the route pattern will be carefully 
weighed in order to determine whether it constitutes a 
reasonable and reciprocal balancing of economic benefits. 
Such, in general, is the reasoning which underlies the 
unwillingness of most of the nations of the world to ex- 
change traffic rights on any but a bilateral, basis. 

Even at Chicago the probability that the Air Transport 
Agreement would not be generally acceptable had been 
recognized, and the conference had drawn up the so- 
called “Standard Form” of bilateral agreement which 
it urged the nations to utilize.” There has ensued a 


12 For the text of this “Standard Form” of bilateral agreement, see Section 
VIII of the Final Act of the Chicago Conference, International Civil Aviation 
Conference, supra note 5, at pp. 39-41. The standard form furnishes only the 
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period in which the nations have made bilateral agree- 
ments with each other for the exchange of operating 
rights. Most of these agreements have been based upon 
this “Standard Form,” although many have gone far be- 
yond it in scope. At present the operations of most in- 
ternational airlines depend upon rights secured through 
these bilateral agreements. As of December 31, 1947, 
the United States alone had 33 such agreements.”* 

The hope for a multilateral exchange of traffic rights 
has persisted, and ever since the failure of the Air Trans- 
port Agreement to secure general acceptance there have 
been various suggestions of formulas which would pro- 
vide wider freedom of operations than the present bilat- 
eral type of agreement. The first of these was included 
in the draft multilateral agreement considered by the 
First Assembly of the International Civil Aviation Or- 
ganization. In essenee it proposed that each nation des- 


bare essentials of agreement: competency of air carriers, nondiscrimination in 
the charges to be imposed, certificates and licenses to be required, applicability 
of existing laws and regulations, the conditions under which an operating permit 
may be withheld or revoked, registration of agreement with ICAO, and dura- 
tion of agreement. It does not attempt to deal with such basic economic prob- 
lems as capacity or rates. 

18 With Argentina, Australia, Austria, Belgium, Brazil, Canada, Chile, China, 
Czechoslovakia, Denmark, Ecuador, Egypt, France, Greece, Iceland, India, Ire- 
land, Lebanon, New Zealand, Norway, Paraguay, Peru, Portugal, Republic of 
Philippine Islands, Siam, Spain, Sweden, Switzerland, Syria, Turkey, Union 
of South Africa, United Kingdom and Uruguay. 

14 Proceedings of the Air Transport Committee, Draft Multilateral Agree- 
ment on Commercial Rights in International Civil Air Transport, PICAO 
Doc. 4014, Al-EC1, Montreal, 1947, pp. 19-21. Article 7 of the draft agree- 
ment provides in part: 

“(a) Each contracting State shall from time to time designate a reasonable 
number of its airports as the only ones available, under normal operating 
conditions, for commercial use by the airlines of the other contracting States 
in international air services conducted pursuant to this Agreement. Such air- 
ports shall be so located as to serve, as conveniently as is practicable, the 
trafic moving between the State in which they are situated and other con- 
tracting States. They shall be chosen from among those airports with char- 
acteristics meeting the requirements of the aircraft likely to make use of them 
in international air services, but no contracting State is required by this Article 
specially to build or equip any airport. So far as their physical accommodation 
and traffic capacity permit, and subject to compliance with Chapter III [ the 
capacity chapter ], all airports so designated shall be open for commercial use 
by all international air services.” 

There are also provisions in subsequent articles for prior notice of a route 
proposed to be operated and for the use of the disputes procedure in case a 
State receiving such notice objected that the operation of the proposed service 
would be inconsistent with the agreement. 

For the debates on this subject see the verbatim record which appears in 
Discussions of Commission No. 3 of the First Assembly, I, ICAO Doc. 4510, 
Al1-EC/72, Montreal, 1947, especially pp. 102-146. 
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ignate a reasonable number of international airports 
which would be open for traffic purposes to the airlines 
of all nations, subject to the general economic rules pro- 
vided in the rest of the agreement. A second important 
suggestion was the one made by Canada at the recent 
Geneva conference.” This proposal contemplated the 
multilateral exchange of the privilege of carrying traffic 
to and from a nation’s own territory (Third and Fourth 
Freedom traffic) through some scheme like the designa- 
tion of a reasonable number of international airports; 
but it was proposed that the privilege of carrying traffic 
between two points not in a nation’s own territory (Fifth 
Freedom traffic) should in each case be reserved for bi- 
lateral negotiation. A third variant, which at one time 
had the support of the United Kingdom, would leave the 
negotiation of routes to bilateral bargaining but would 
make it possible for a nation which had been denied a 
route to bring its case before an international tribunal. 
The tribunal, on the basis of its consideration of the eco- 
nomic potentialities of the route, might require that it 
be granted or might uphold the denial.” 

None of these compromise proposals proved acceptable 
to a majority of the nations represented at Geneva last 
November. The conference determined early in its de- 
liberations to base its consideration of a multilateral 
agreement upon the hypothesis that routes would be ex- 
changed through bilateral negotiations and that there 
would be no limitation of any sort placed upon the power 
of any nation to grant or deny a route to any other nation 


15 A verbatim record of the proceedings of the Geneva Commission on a 
Multilateral Agreement is to be published by ICAO, but was not yet available 
at the time this article went to press. For a summary of the discussions of 
that conference, and a reprinting of the significant portions of its Final Report, 
see: Robert J. G. McClurkin, The Geneva Commission on a Multilateral Air 
Transport Agreement (1948) 15 J. Arr L. anp Comm. 39-46 and 92-107. 

16 The net effect of a British proposal to include such language as that which 
follows would have been to make the granting or denying of a route a justici- 
able matter: 

“No Contracting Party shall refuse to conclude a Route Agreement with 
any other Contracting Party on any, ground other than that of insufficiency 
of traffic to justify the proposed services.” Discussions of Commission No. 3 
of the First Assembly, supra note 14, at p. 189 
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as its own discretion might dictate.” Since the Geneva 
conference failed to conclude a multilateral agreement, 
the nations are of course still operating under the present 
system of exchanges of traffic rights through individually 
negotiated bilateral agreements. 


II. 


The second basic economic issue in the development 
of international air transport policy in all the conferences 
from Chicago to Geneva has been the question of what 
limitations, if any, should be placed upon the right of an 
airline to do business along the routes over which it has 
received permission to operate. This is generally referred 
to as the capacity problem, since it resolves itself into a 
question of the traffic-carrying capacity which an airline 
will be allowed to provide along a given route, whether 
that capacity depends-upon the number of trips or upon 
the size of the aircraft operated. 

The Chicago Conference brought face to face for the 
first time the exponents of two widely divergent philoso- 
phies concerning the development of international air 
transportation. One view was restrictive and fearful in 
its approach. It emphasized the international air trans- 
port market as a relatively limited market; a market in 
which it would be difficult for the airlines of all countries 
to find sufficient traffic to support their operations eco- 
nomically. Led by the British delegation at Chicago, 
the proponents of this philosophy of restriction were per- 
suaded that the orderly development of international 
aviation required economic regulatory control by an in- 
ternational commission, a sort of international Civil Aero- 
nautics Board which would allocate air routes to the 
different countries; that agency would limit, through 
mathematical formulas, the number of schedules and the 


17“No country should be directly or indirectly subjected to compulsion to 
exchange international air routes.” Oswald Ryan, speaking for the United 
States delegation at the Conference on the Multilateral Agreement, Geneva, 
November 11, 1947. (New York Times, November 12, 1947.) 
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seating capacity that could be operated by the airlines of 
any nation; it would provide strict control over inter- 
national rates and it would impose other economic regu- 
lations.” Some of those who advanced this program were 
no doubt influenced by a feeling that the United States, 
by reason of its superior “know-how” and its advanced 
transport equipment, had acquired a competitive advan- 
tage in postwar aviation and that that advantage could 
be neutralized only if the international services were sub- 
jected to rigid international control. 

Other nations, among them the United States, took a 
vigorous position against this philosophy of restriction 
and proposed instead one of liberal expansion and 
freedom. This Government took the position that only 
a vigorous competitive development of the potential 
market was necessary to inaugurate an era of world 
travel beyond any that had ever been dreamed before. 
According to the American view, all that was necessary 
to accomplish the development of that potential traffic 
demand was to translate a progressive reduction in costs 
into a progressive reduction in rates; and then air trans- 
portation would be made available to the masses of man- 
kind rather than to the comparative few who would have 
the financial means to be able to afford it. Standing on 
these convictions, the United States at Chicago opposed 
the establishment of an international commission with 
powers of economic regulatory control, and it opposed 
vigorously the restrictive formulas which it felt would 
obstruct the development of this new transportation.” 

Long debate at Chicago produced no resolution of this 
issue. The delegates were able to find no satisfactory 
formula which would operate to prevent one nation from 


18 It is noteworthy that Sir George Cribbett, leader of the British delegation 
at Geneva, in one of the most brilliant speeches of that conference, detailed the 
progressive steps and the process of reasoning which led the British to abandon 
their restrictive and mechanistic approach. 

19 See works cited above in footnotes 9 and 10. See also a speech by As- 
sistant Secretary of State Berle, Head of the United States Delegation, re- 
printed in American Aviation November 15, 1944, pp. 17, 24-26. 
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obtaining an unfair proportion of the traffic, but which 
would still allow some room for competition. After Chi- 
cago there ensued a year of bilateral bargaining by various 
nations without any important steps being taken toward a 
solution of the capacity problem. Some of the bilateral 
agreements, including those made by the United States, 
contained no restrictions of any sort upon capacity. Other 
nations, however, were still proposing that traffic be di- 
vided through the allocation of schedules or the assign- 
ment of separate, non-competing routes to the airlines of 
the two nations concerned.” ‘The issue still lay between 
some form of advance determination of capacity through 
agreement by airlines or governments and the competitive 
test of the ticket window as the only ultimate limitation 
upon capacity. 

Representatives of the United States and the United 
Kingdom met in Bermuda early in 1946 to attempt to ne- 
gotiate a bilateral air transport agreement. These nations 
had been the leading exponents of the two opposing 
schools of thought concerning capacity; and they now 
found an answer which has in the course of the succeeding 
two years found wide acceptance. That answer is em- 
bodied in the so-called Bermuda principles.” Essentially 
they accept the principle of fair competition. There is 
to be no predetermination of schedule frequencies or traf- 
fic quotas. Any consideration of a limitation upon the 
capacity which an airline may operate will be ex post 

20 Argentina has continuously supported major restrictions in the form of 
division of traffic by specified percentages and the predetermination of capacity 
and frequencies. The Canadian agreements with the United Kingdom and with 
Australia both provide specifically for predetermination of capacity and fre- 
quencies and the equal division of traffic. China has consistently restricted 
traffic between Shanghai and Hong Kong except in her agreement with the 
United States, and in some cases has limited the frequency of service to be 
provided between China and third countries. France has also agreed in several 
cases to predetermination of capacity and the equal division of traffic. It is 
significant, however, that many of these countries in some of their more re- 
cent agreements have not included such restrictive devices. 

21 Air Services Agreement between the United States of America and the 
United Kingdom of Great Britain and Northern Ireland. . . . Department 
of State Publication 2565, Treaties and Other International Acts Series 1507, 


Washington, 1946. See especially in this connection Sections 3, 4, 5, and 6 
of the Final Act. 
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facto; it will come only after the airline has had a reas- 
onable opportunity to develop traffic. However, an ulti- 
mate limitation is provided in general terms in the form 
of principles which state that the primary objective of 
any capacity provided shall be to take care of Third and 
Fourth Freedom traffic—traffic moving to or from the 
home country of the airline. Provision of capacity for 
any other traffic—that is, for Fifth Freedom traffic—will 
depend upon the requirements of through airline opera- 
tion and upon the traffic requirements of the areas con- 
cerned after due consideration of the effects upon local 
and regional services. 

As often happens with solutions to complex and difh- 
cult problems, it was not at once apparent how successful 
this solution would prove to be. The United Kingdom 
itself was not wholly convinced that these principles could 
serve satisfactorily as a basis for its other bilateral agree- 
ments. The United Kingdom-Argentina agreement con- 
tained frequency restrictions.” Argentina was develop- 
ing a theory that traffic between two nations should be 
divided on a 40-40 basis, with only 20 per cent being left 
open to competition. The Arab League in the Middle 
East announced an intention of reserving all traffic within 
the League for the airlines of member States. 

In London in September, 1946, the United Kingdom 
and the United States reaffirmed their belief in the Ber- 
muda principles as the best approach to the problem of 
bilateral agreements and announced their intention of 
following these principles in the negotiation of any future 


22 Agreement between the Government of the Argentine Republic and the 
Government of the United Kingdom on Air Services between Their Respective 
Territories, signed May 17, 1946. The Annex provides for division of traffic 
by specified percentages, predetermination of capacity and frequencies, and an 
in-transit quota system. The right of taking on or discharging in-transit pas- 
sengers destined for or proceeding from third countries is to be exercised in 
conformity with the interests of “local or regional airlines” of the contracting 
parties and with consideration for the exigencies of the direct airline between 
the United Kingdom and the Argentine Republic. It is further provided that 
the exercise of Fifth Freedom rights by the Argentine airline beyond London 
to the European continent shall be subject to all the limitations imposed on 
the British airline in its exercise of Fifth Freedom rights beyond Buenos 
Aires to other South American points. 
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agreements.” This joint statement appears to have been 
the turning point. While it would certainly be untrue to 
say that there is unanimous international agreement upon 
the capacity principles embodied in the Bermuda agree- 
ment, those principles have found very wide acceptance 
in the bilateral air transport agreements which have been 
negotiated by various nations.” 

However, many nations which may be willing to accept 
the Bermuda principles in bilateral agreements with par- 
ticular nations are not willing to extend the same privi- 
leges to all other nations in a multilateral agreement. The 
fundamental difficulty involves Fifth Freedom traffic. 
Most nations are now prepared to admit that there should 
be no predetermination of capacity, and that there should 
be freedom for fair competition for Third and Fourth 
Freedom traffic. Step by step the area of conflict over 
capacity limitations has been narrowed until the only im- 
portant question remaining concerns the degree of pro- 
tection which shall be given to local and regional airlines 
through limitations upon the right of through airlines to 
carry Fifth Freedom traffic. 

This subject is of vital concern to both local and 
through airlines. The through airline cannot possibly 
operate economically unless it has a reasonable oppor- 
tunity to pick up and discharge traffic at intermediate 
points along its route. The local airline fears that it will 
not be able to survive against the competition of through 
airlines. No aspect of international air transport policy 
has been debated more extensively or more repetitiously ; 


23 Joint Statement Relating to the International Air Transport Policy of 
the United States and British Governments, Department of State Press Release 
No. 660, September 19, 1946. 

24 Out of a total of 33 agreements for air transport services which the 
United States has concluded, only ten do not include a statement of the general 
principles established at Bermuda: those with Canada, Czechoslovakia, Den- 
mark, Iceland, Ireland, Norway, Spain, Sweden, Switzerland, and Turkey. 
All of these agreements were signed prior to publication of the Joint State- 
ment. The general Bermuda principles have been accepted by many nations 
as evidenced by their inclusion in the following agreements: Brazil, with 
Chile, France, the Netherlands, Sweden; France, with Greece and India; 
Greece, with the Netherlands, Sweden, and Turkey; the Netherlands, with 
South Africa and Uruguay; Peru with Panama, Cuba, and Chile. 

2 
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close attention was devoted to this problem at the discus- 
sions of a multilateral air transport agreement at Mon- 
treal in 1946 and 1947 and at Geneva in November, 1947. 
At the Interim Assembly in Montreal in 1946 the Air 
Transport Committee of the Council of PICAO pre- 
sented a draft agreement which embodied a proposed 
solution.” ‘This solution was that nations be allowed to 
require the through airlines of other nations to charge a 
greater rate over the segments of the route where they 
competed with local traffic. Thorough debate resulted 
in a general conviction that the rate differential involved 
complexities which made it impracticable as a solution. 

At the First Assembly of the permanent Organization 
another attempted compromise was suggested in the 
“majority draft” of a multilateral agreement, which was 
submitted by a majority of the Air Transport Committee 
of the Council.** In general this proposal would have 
limited the capacity of the through airlines to that re- 
quired for the carriage of Third and Fourth Freedom 
traffic at a reasonable load factor, but would have allowed 
them to fill any vacant seats with Fifth Freedom traffic. 
The United States, the United Kingdom and a number of 
other operators of through airlines rejected this limitation 
as in effect requiring a downward telescoping of the ca- 
pacity offered.” 

Once again at Geneva in November, 1947, the subject 
was debated. After extensive consideration the Geneva 
Conference agreed to a draft capacity article which is in 
essence a modification of the Bermuda principles to pro- 
vide greater clarity and to fit the necessities of the shift 
from a bilateral to a multilateral agreement.” However, 


2° Commission No. 3 of the First Interim Assembly, Discussion on the De- 
velopment of a Multilateral Agreement on Commercial Rights in International 
Civil Air Transport, PICAO Doc. 2089-EC/57, October 1946, pp. XVI-XVII. 
26 Draft Multilateral Agreement, ICAO Doc. 4014, pp. 21-22. 
27 Discussions of Commission No. 3 of the First Assembly, supra note 14, 
especially pp. 58-65. 
Prisha See oy 15 of the draft agreement as reprinted in 15 J. Arr L. anp 
MM. 
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many nations still felt that the article as drafted did not 
provide adequate protection for the local or regional 
operator as against the through airline. The Conference 
endeavored to meet this difficulty by including an article 
in the agreement stating in general terms the intention of 
providing a proper balance between local and through 
airlines.” Even this article did not prove sufficient, for 
a number of nations insisted as an ultimate protection that 
they must be allowed to refuse Fifth Freedom privileges 
to any other nation in the course of bilateral route nego- 
tiations. The Geneva Conference voted 13-9 (with five 
abstentions) in favor of a Mexican motion embodying this 
proposal, and it was this vote which resulted directly in 
the breakdown of the conference.” It was felt by many 
of the delegates, including those of the United States, 
that the proposal of Mexico would lead to the develop- 
ment of regional barriers against the carriage of Fifth 
Freedom traffic by the long range operators and thereby 
render impossible the operation of through services on an 
economic basis. 

Geneva, therefore, demonstrated that, so far as the ca- 
pacity principles are concerned, the precise point of 
balance between the local operators and the through air- 
lines has not yet been found, at least in terms which will 
be accepted multilaterally. However, in bilateral negotia- 
tions the Bermuda principles or variations upon them 
remain the prevailing pattern. 


29 Article 16 as reprinted id., p. 100 reads as follows: 


“In the development of long distance air transport services to meet the needs 
of the public for such transport, the development of local and regional services 
shall not be unduly prejudiced. Subject to the other provisions of the present 
Agreement, it is recognized that the development of such local and regional 
services is a primary right of the Contracting States concerned.” 

80 The vote on the motion was as follows: 

For: Australia, Brazil, Canada, Colombia, Egypt, Greece, India, Italy, 

Mexico, New Zealand, Portugal, Turkey, Venezuela; 
Against: Denmark, France, Ireland, the Netherlands, Norway, Sweden, 
Switzerland, United Kingdom, United States; 

Sa Argentina, Belgium, China, Czechoslovakia, Union of South 

rica; 

Absentees: Dominican Republic, El Salvador, Nicaragua. 

McClurkin, supra note 15, at pp. 45-0.46. 
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ITI. 


The third basic economic issue, like capacity, is of vital 
importance to any airline operator. It concerns the de- 
gree of international control which should exist over the 
rates charged by international airlines. 

In any field in which subsidies are as widespread and 
often indirect as in air transportation, clearly there are 
distinct limitations upon the degree to which the forces 
of supply and demand will operate to produce a fair 
price. One of the greatest and most persistent fears 
with respect to international air transportation has been 
the fear of ruinous rate wars if individual airlines are 
allowed to fix their own rates. This fear was thrown into 
dramatic relief in November, 1945, when Pan American 
Airways reduced its transatlantic fare from $375 to $275. 
The United Kingdom considered the rate uneconomic 
and forced Pan American to restore the higher rate by 
threatening to reduce its schedules across the Atlantic. 

The outcome of the incident reveals clearly the im- 
practicability of any unilateral approach to the problem of 
international rates. So long as nations retain sovereignty 
over their own airspace and reach no agrement upon rate 
machinery, it will be possible for any individual nation 
to take drastic action against an airline which charges a 
rate which it disapproves. Thus, it is evident that some- 
thing broader than unilateral action must be found. 

Both at Chicago and at the Interim Assembly at Mon- 
treal in 1946 efforts were made to have rate control placed 
in the hands of an international governmental. body which 
would have been a sort of international Civil Aeronautics 
Board.” The United States consistently opposed this ap- 
proach, and it has never gained general acceptance. It 
seemed too rigid, time-consuming, and mechanistic a 
process to meet the complicated problems involved in 


31 Blueprint for World Civil Aviation, supra note 9, at pp. 5-6, 18-21; Goed- 
huis, op. cit. supra note 10, at p. 22; Commission No. 3 of the First Interim 
Assembly, Discussion supra note 25, at pp. XX-XXII. 
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the setting of rates in the expanding and everchanging 
field of air transportation. 

The solution to the rate problem, which in its broad 
aspects has found widespread acceptance, also came out 
of the Bermuda Conference between the United States 
and the United Kingdom. Recognizing the role which 
could be played by the recently recreated organization of 
international airlines, the International Air Transport As- 
sociation (IATA), the two governments agreed to leave 
the initial rate-making function to the IATA traffic con- 
ferences whose periodic resolutions embodying interna- 
tional rates and fares to be charged by the member air- 
lines would be subject to approval by the aeronautical 
authorities of the two countries. It was further agreed 
that the rates and fares to be charged should “. . . be 
fixed at reasonable leyels, due regard being paid to all 
relevant factors, such as cost of operation, reasonable 
profit and the rates charged by any other air carriers.” ” 

This solution, which was urged by the British, was not 
accepted by the United States delegation until it was con- 
vinced that such an arrangement contained adequate safe- 
guards against the development of cartel abuses in the 
fixing of rates. Among these safeguards is the fact that 
the IATA agreement which provides for the conduct of 
the traffic conferences is subject to disapproval, so far as 
participation by United States air carriers is concerned, 
at any time by the Civil Aeronautics Board.* Further- 
more, the IATA agreement requires that all actions of 
the traffic conferences be taken by unanimous vote of the 





32 Section II of Annex to Air Services Agreement between the United States 
of America and the United Kingdom of Great Britain and Northern Ireland, 
supra note 21. 

33Sec. 412 of the Civil Aeronautics Act of 1938, 52 Strat. 977, 1004 (1938), 
49 U. S. C. § 492 (1940), requires every air carrier to file such agreements, 
which are subject to disapproval by the Civil Aeronautics Board if found to 
be adverse to the public interest or in violation of the Act. Recently the 
Board extended until February 28, 1950, its approval of the “Provisions for 
the Regulation and Conduct of the Traffic Conferences of IATA,” Agreement 
C. A. B. No. 1175, upon certain specified conditions, one of which was that such 
approval shall not constitute approval or disapproval of action taken or agree- 
ment reached by any of the Traffic Conferences created and acting pursuant 
to said agreement. Board Order E-1227, February 20, 1948. 
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participating airlines; since one negative vote would 
create an open rate situation, a single airline may prevent 
the adoption of an agreed rate. In addition, the rates 
agreed upon by the traffic conferences are subject to the 
approval of the United States, and of a number of other 
governments, by provisions of domestic laws.** To enable 
them to make an informed determination as to whether 
proposed rates bear a reasonable relationship to the costs 
of airline operation, the governments of the United 
States and the United Kingdom both require the submis- 
sion of the relevant cost data of the participating air- 
lines.*° 

The Geneva Conference considered the rate question 
in more detail than had any previous international con- 
ference. The draft rate article which appears in the 
Final Report of the Conference is more complex than 
any previous article proposed for multilateral adoption,” 
but in basic outline it is a multilateral transcription of 
the basic pattern of the Bermuda Agreement. Although 
no formal vote was taken on this article at Geneva, it 
seemed clear that it was generally acceptable to the 
nations there represented. It thus appears that the rate 
issue may no longer be a subject of major controversy. 


IV. 


The fourth major issue concerns the method of settling 
disputes which may arise in the field of air transportation. 
This is, of course, primarily an economic issue because 
of the critical economic implications to international 
airline operations of the subject matter of most of the 
disputes which must be settled. 

Chapter XVIII of the Chicago Convention sets forth 


84 Each of the rate-making resolutions of a traffic conference is considered 
to be an agreement within the meaning of Sec. 412 of the Civil Aeronautics 
Act. As such, it is subject to disapproval if the Board finds it to be adverse 
to the public interest or in violation of the Act. 

35 In this connection, see the opinion of the Board which accompanied Or- 
der E-1227, February 20, 1948. 

8615 J. Aim L. anp Comm. 100-102. 
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a relatively simple procedure for settling disagreements 
relating to the interpretation or application of the Con- 
vention. First must come consultation in an effort to 
settle the dispute without recourse to the formal proce- 
dure. Disputes which cannot be settled by consultation 
are referred to the Council of the International Civil 
Aviation Organization. Appeal may be taken from the 
decisions of the Council either to an ad hoc arbitral tri- 
bunal or to the International Court of Justice. Decisions 
of either of these bodies will be final and binding. 

However, the Convention relates primarily to the estab- 
lishment of the international organization and to tech- 
nical matters. Its impact upon the economic operations 
of international airlines is relatively small. The question 
of committing disputes involving basic economic issues 
to an international tribunal for binding decision was 
clearly a much more difficult one. Certainly the United 
States Government could not do so through executive 
agreements which were not treaties. The disputes pro- 
visions in the bilateral agreements call for advisory re- 
ports rather than for binding decisions, although some 
of the agreements bind the executive authorities of the 
United States to use their best efforts to put the decisions 
into effect.” 

Ever since the drafting of the Convention there has 
been a growing opinion that the Council of the Interna- 
tional Civil Aviation Organization, as a body of national 
representatives charged with representing the interests 
of their home governments, is not a proper judicial body 
for the settlement of disputes. In consequence, the United 
States in its recent bilateral agreements has provided for 
the alternative use of ad hoc arbitral tribunals upon the 
agreement of the parties, instead of an automatic refer- 
ence of disputes to the Council.** A number of other na- 


37 Cooper, supra note 10, at p. 147. 


38 United States agreements with Brazil, Chile, Ecuador, Paraguay, Peru 
and Uruguay. 
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tions have made similar provision in their bilateral agree- 
ments.” 

Consequently it was not surprising to find that the 
Geneva Conference in approaching the subject of dis- 
putes drafted an article which called for the submission 
of disputes to the International Court of Justice as a 
court of primary jurisdiction rather than as a court of 
appeal. In the alternative it was provided that, upon the 
agreement of all parties concerned, disputes could be 
referred to ad hoc arbitral tribunals. The decisions of 
either body were to have binding force. There was such 
general agreement at Geneva upon the broad outlines of 
this arrangement that it seems highly probable that any 
future multilateral agreement on the subject will contain 
a disputes provision of this general nature. 


V. 


In spite of the failure of the nations at Geneva to reach 
agreement upon an acceptable multilateral air transport 


agreement, it would be a mistake to write that conference 
off as a complete failure. On the contrary, it can be said 
that substantial progress was made toward bringing the 
nations together on a world air policy. Indeed, Geneva 
came closer than any previous conference to the writing 
of an acceptable multilateral agreement. Thus the con- 
ference met and agreed upon the issue of multilateral 
grant of routes versus bilateral negotiations; it met the 
issue of rates and reached general agreement upon that 
issue; it met the issue of the settlement of international 
air transport disputes and decided it in favor of reference 
to the International Court of Justice or, in the alternative, 
to ad hoc arbitration. Geneva did not completely settle 
the question of capacity although it came near to a settle- 


89 Cuba-United Kingdom, signed March 19, 1948; Denmark-Greece, signed 
November 14, 1947; Czechoslovakia-Sweden, signed October 15, 1947; Philip- 
pines-United Kingdom, signed January 8, 1948. 
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ment of the problem. Thus the Geneva conference nar- 
rowed the area of international air transport controversy, 
leaving only one really serious question for future deter- 
mination—the question of Fifth Freedom traffic. 

A question which was not extensively discussed at Ge- 
neva and which has certainly not been one of the major 
issues in any of the previous international discussions of 
this subject will bear watching in the years to come. This 
is the trend toward the development of pooled services 
and internationally owned and operated airlines. No one 
imagines that the change to international ownership will 
be made overnight but such preliminary steps in that 
direction as pooled services and joint operating organiza- 
tions are already in existence. Pooled services were the 
typical pattern of airline operation in Europe before the 
recent war. These arrangements took many forms. Per- 
haps the most common of these was one in which the car- 
riers of various nationalities operating a particular route 
would agree to divide the expenses, the actual operations, 
and the revenues in certain fixed proportions. 

In addition to this practical operating background, 
there was also the view that as a matter of public policy, 
it was desirable to have international airlines operated by 
an international organization. Consequently, at Chicago 
in 1944 the issue was raised as to whether the competitive 
pattern of international air transport operations should 
be continued. Australia and New Zealand argued for 
internationalization. Some of the European nations in- 
sisted that the way be left open for pooling arrangements 
which had been their common practice in intra-European 
air transport. The result was a special chapter in the 
Convention on International Civil Aviation specifically 
allowing the development of joint operating organiza- 
tions, international operating agencies, and pooled serv- 
ices. There is even a provision that the Council of the 
organization might suggest to contracting states “that they 
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form joint organizations to operate air services on any 
route or in any regions.” “° 

The Council has not made any such suggestions nor is 
there any likelihood that it will do so in the foreseeable 
future. There have been, however, some practical devel- 
opments which may be indicative of a trend. Not be- 
lieving in the practicability of separate operations across 
the thin traffic areas of the Pacific Ocean, the governments 
of Australia, New Zealand and the United Kingdom 
banded together to form British Commonwealth Pacific 
Airlines to operate from Australia and New Zealand to 
the United States and Canada.* A somewhat similar 
arrangement was that made by three Scandinavian air- 
lines. While continuing to operate their intra-European 
services individually, these airlines formed a joint operat- 
ing organization or “consortium,” called the Scandina- 
vian Airlines System, to conduct for all three carriers the 
transatlantic operations to the United States and to South 
America.” One of the most significant recent develop- 


40 International Civil Aviation Conference, Final Act, Appendix II—“Con- 
vention on International Civil Aviation.” 
Article 77. 

“Nothing in this Convention shall prevent two or more contracting States 
from constituting joint air transport operating organizations or international 
operating agencies and from pooling their air services on any routes or in any 
regions, but such organizations or agencies and such pooled services shall be 
subject to all the provisions of this Convention, including those relating to the 
registration of agreements with the Council. The Council shall determine in 
what manner the provisions of this Convention relating to nationality of air- 
craft shall apply to aircraft operated by international operating agencies.” 
Article 78. 

“The Council may suggest to contracting States concerned that they form 
joint organizations to operate air services on any routes or in any regions.” 
Article 79 

“A State may participate in joint operating organizations or in pooling ar- 
rangements, either through its government or through an airline company or 
companies designated by its government. The companies may, at the sole 
discretion of the State concerned, be state-owned or partly state-owned or 
privately owned.” 

41 See the opinions of the Civil Aeronautics Board in British Commonwealth 
Pacific Airlines, Ltd., Foreign Air Carrier Permit, Docket No. 2688, decided 
January 24, 1947; and British Commonwealth Pacific Airlines, Ltd., Foreign 
Air Carrier Permit, Docket No. 2777, decided March 21, 1947. Australian 
National Airways (ANA) has been operating these services under contract 
with BCPA. The contract expires on April 21, 1948, at which time BCPA 
will take over the operation of the routes. 

42 At the outset, because of the consortium’s lack of nationality and its denial 
of legal entity, SAS operations were covered by permits obtained individually 
in the names of the three participating companies. No special difficulties in 
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ments was the announcement that these three countries 
are now planning to have their intra-European services 
conducted by SAS, the combined organization instead 
of having three separate services. 

This trend on its face appears to be in accord with 
the Economic Recovery Plan in its emphasis upon more 
efficient economic planning in Western Europe. It is 
also in harmony with the recent steps already taken 
by various European governments toward economic 
union. It is difficult to see how there can be any economic 
justification for a number of competing national services 
from Europe to South America, South Africa and Asia, 
even though there may be justification for such competing 
services across the North Atlantic. Even here, however, 
it can readily be seen that present economic conditions 
and the indubitably high and increasing costs of operat- 
ing international airlines may hasten further action to- 
ward joint operating organizations on the part of those 
nations which are facing critical economic conditions. 


The consequences of such a development to our inter- 
national air policy must not be discounted, especially if 
they should go hand-in-hand with government ownership 
and operation.** Certainly a further development of 
pooling and combination in the field of European and 
Asiatic air transport will tend to increase the effective- 





connection with their combined operation appeared except in the United States, 
where provisions of the Civil Aeronautics Act raised a question concerning the 
status of the consortium as an operating agency. An amendment of the con- 
sortium contract, effective as of July 4, 1947, provided that “the Contracting 
parties shall as against any third parties be jointly and severally liable for 
any obligation or liability that the consortium may undertake or incur in con- 
nection with its business.” Also, the purpose of the organization was revised 

“to conduct as a single entity on behalf of the Contracting Parties” the opera- 
tions in question. 

The decision of the Civil Aeronautics Board on the application of SAS to 
operate the North Atlantic route in its own name recognized the responsibility 
of the consortium and resulted in the issuance of a foreign air carrier permit 
to it. At the same time the permits of the individual carriers for the route 
in question were cancelled. Scandinavian Airlines System—Foreign Air Car- 
rier Permit, Docket No. 2650, decided November 24, 1947. 

43 In this connection it should be noted that Australia, New Zealand and the 
United Kingdom (among others) have continued to urge the ultimate desira- 
bility of international ownership and operation of international airlines. As 
a result of their efforts the Council of ICAO is, pursuant to Resolution A1-37 
of the First Assembly, engaged in a study of this subject. 
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ness of the competition which the participating airlines 
may offer to the airlines of other countries including, of 
course, the air carriers of the United States. Thus, for 
example, instead of competing with three national airlines 
operating between the United States and the countries of 
Norway, Sweden and Denmark, our American-flag car- 
rier, American Overseas Airlines, will compete with a 
single international carrier representing all three of those 
governments—a single “chosen instrument” instead of the 
carriers of three nations. The strengthening of the com- 
petitive position of the airlines which become parties to 
such arrangements, of course, is certain to be felt by the 
carriers of other nations which operate along the same 
routes. 

A further implication arising from these pooling ar- 
rangements is the possibility that the governments which 
are parties to them may reserve to their own air carrier 
or air Carriers the local traffic which moves between their 
respective countries. This traffic, which is the Fifth Free- 
dom traffic of the non-member states, would in such event 
be treated as cabotage; American Overseas Airlines 
under such a policy might, for example, ultimately be 
denied the privilege of carrying passengers between Oslo 
and Stockholm and between Copenhagen and Oslo. If 
such a movement should in fact appear, the Fifth Free- 
dom traffic of non-member states would be curtailed in 
direct proportion to the number of nations which par- 
ticipate in such arrangements. 





AIRCRAFT MANUFACTURERS’ LIABILITY 
AND THE CIVIL AERONAUTICS ACT OF 1938 


HENRY G. HOTCHKISS * 


Is the manufacturer of aircraft liable for negligence 
in design? Can he claim complete or partial immunity 
by reliance on certificates of airworthiness issued in ac- 
cordance with the provisions of the Civil Aeronautics 
Act of 1938?* Is the Civil Aeronautics Administration 
liable for negligence under the Federal Tort Claims Act 
of 1946? These and similar questions have become in- 
creasingly important in the light of the grounding of the 
Constellations and, more recently, of the DC-6s. Nor is 
it surprising that cases have already been instituted that 
will raise some, if not all, of these questions. 


Basis of Manufacturers’ Liability for Negligence 
in Design 


The basis on which aircraft manufacturers’ liability 


rests is the decision of the New York Court of Appeals 
in the case of McPherson v. Buick Motor Company,’ and 
particularly that part of the opinion written by Judge 
Cardozo reading as follows: 


. If the nature of a thing is such that it is reasonably cer- 
tain to place life and limb in peril when negligently made, it is 
then a thing of danger. Its nature gives warning of the conse- 
quences to be expected. If to the element of danger there is 
added knowledge that the thing will be used by persons other 
than the purchaser, and used without new tests, then, irrespec- 
tive of contract, the manufacturer of this thing of danger is 
under a duty to make it carefully. . 


Applying the doctrine expressed in the foregoing quo- 
tation, the court found that the manufacturer of an auto- 
mobile was liable to a user, even though the latter had 
purchased his car from a retail dealer and not from the 


* Member of New York Bar. 


1 June 22, 1938, c. 601, 52 Stat. 973 (1938), 49 U. S. C. ch. 9, §§ 401-682 
(1940), 1938 U. S. Av. R. 480. 


2217 N. Y. 382, 111 N. E. 1050 (1916). 
[ 469 ] 
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manufacturer, for an accident resulting from the collapse 
of one of the wheels. The company was not the manu- 
facturer of the wheel, but purchased it from a third party. 
However, the court found that the defect in the wheel 
causing its collapse could have been detected by proper 
inspection which the defendant had omitted to make. 
By the very nature of the doctrine of the Buick case 
it was to be expected that it would be invoked in the case 
of aircraft. In Maynard v. Stinson Aircraft Co.* it was 
claimed that the design of the airplane was faulty and 
that the manufacturer could and should have foreseen 
the possibility of fire which was the cause of the plain- 
tiff’s injuries. In its charge the court said: 
That negligence is predicated on negligence in the design of 
the plane, and it must be found in order that the plaintiff re- 


cover, that there were defects in the design of the plane and that 
those defects were negligent defects. 


It was alleged that the exhaust stacks were improperly 
designed in that they were too short and, being too short, 


they were likely to emit gases or flame at a high temper- 
ature so close to the skin of the fuselage, that if there were 
any gasoline vapor lurking in or about the fuselage, it 
would be ignited by these exhaust gases. It was also al- 
leged that the design was faulty in placing the carburetor 
drain opening too close to the exhaust stacks. These 
allegations must be deemed to have been established in 
the light of the verdict returned by the jury in favor of 
the plaintiff. 

In the Maynard case and in the others discussed below 
recovery was sought for injuries or death occurring in 
airplane accidents claimed to be due to the faulty de- 
sign and in one case to faulty operation. It is evident 
that this does not exhaust the possible areas of damage 
for which suit might be brought. If an airline found 
that planes purchased by it were unusuable because of 


31940 U. S. Av. R. 71 (unofficially reported from the charge to the jury by 
Judge Miller in the Circuit Court for Wayne County, Mich., Oct. 22, 1937). 
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alleged negligence in design, it would seem that an action 
would lie against the manufacturer for the purchase 
price. Whether or not the operator could claim conse- 
quential damages through interruption of operations 
would appear to depend on whether the court deemed 
such damages too remote.‘ 


The Effect of Certificates Issued Under the 
Civil Aeronautics Act of 1938 


Broadly stated, aircraft and airmen must be licensed 
before they may engage in interstate flight. Accordingly, 
under the general rule the possession of an appropriate 
license may properly be introduced as a defense, though 
not a complete one, in actions claiming negligence in 
design or operation. 

In the Maynard case the defendant attempted to intro- 
duce in evidence a certificate of airworthiness issued by 
the Department of Commerce as a rebuttal of the claim 
of negligence in aircraft design. ‘The court, however, 
refused to receive the certificate in evidence on the ground 
that the defendant had adduced no testimony to show the 
nature and extent of the examination made by the em- 
ployees of the Department of Commerce before the issu- 
ance of the certificate in question. The court stated on 
the record that counsel for the Secretary of Commerce 
had refused to allow employees of the Department to 
testify concerning the examination which they had made. 
The court further refused to allow the defendant to in- 
troduce evidence of the inspection of the particular plane 
involved in the case on the ground that the individual 
who actually made the inspection could not be found. 

In Boulineaux v. City of Knoxville,’ the plaintiff's inte- 
state was killed in an airplane accident. In its opinion 


4 From the pleadings it appears that both types of damages are sought in an 
action entitled Empire Airlines, Inc. v. Beech Aircraft Corporation, which has 
been brought in the District Court of the United States for the District of 
Kansas, Second Division. So far as the writer is aware, to date no decision 
has been rendered in this case. 


520 Tenn. App. 404, 99 S. W. (2d) 557, 1937 U. S. Av. R. 145 (1935). 
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the Court of Appeals of Tennessee held in part as fol- 
lows: 

Issue six. There was no error in the introduction of a certif- 
icate of airworthiness granted to Betty Lund Steele by the De- 
partment of Commerce of the United States. The examination 
of the certificate was but a part of the inspection of the quali- 
fications of the machine and its operator, and this inspection was 
an issue in the case and the proof pertinent to the issue. 

In Kamienski v. Bluebird Air Service, Inc.,’ it appears 
that the cam gear in the engine in a plane operated by the 
defendant airline broke in flight, thereby causing an acci- 
dent in which the plaintiff was injured. To counteract 
the presumption of negligence, which the court held ex- 
isted, the defendant introduced evidence to show that the 
pilot was licensed by the Department of Commerce and 
that the plane itself had recently been relicensed by the 
same Department after it had been overhauled by the 
company. Evidence was introduced to establish that the 
cam gear had been tested by the Magnaflux process by 
mechanics working for the airline from which the de- 
fendant had leased the plane. The court held that this 
line of defense was good but for the fact that it appeared 
that the inspection had been done in the mechanics’ spare 
time and that the mechanics themselves had not been pro- 
duced to testify. Accordingly, the court held that the 
jury could properly find that the inspection was faulty. 

Smith v. Pacific Alaska Airways,’ involved a crash in 
which the plaintiff’s intestate was killed in a plane oper- 
ated by the defendant. The latter sought to introduce 
secondary evidence that the pilot of the plane had been 
licensed by the Department of Commerce. The Circuit 
Court of Appeals for the Ninth Circuit held that the 
existence of the license was material to the case, but that 
the trial court had erred in receiving secondary evidence 
of the issuance of such a license. From the standpoint 
of the aircraft manufacturer’s liability for negligence in 


6 321 Ill. App. 340, 53 N. E. (2d) 131, 1944 U. S. Av. R. 50 (1944). 
789 F. (2d) 253, 1937 U. S. Av. R. 115 (C. C. A. 9th, 1937). 
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design the state of the law is unsatisfactory. It is unfor- 
tunate that with respect to design the cases have appar- 
ently not recognized the weight that the writer believes 
should be given to governmental certificates of airworthi- 
ness. This is particularly unfortunate since it may lead 
to charges of negligence in design based upon hindsight 
and disregarding the state of the art at the time the cer- 
tificates were issued. There is a marked difference be- 
tween these certificates and, let us say, an automobile 
license. In the case of aircraft the design is subject to 
extended, expensive, and critical tests set by the Govern- 
ment. When, then, the manufacturer has met these tests, 
it does seem that he is entitled to greater support than so 
far has been given should he later be sued on the grounds 
of negligence in design. 


Possible Liability of the United States 
Under the Federal Tort Claims Act of 1946 


Much of the immunity of the Government for tort lia- 


bility has been removed by the passage of the Federal 
Tort Claims Act of 1946.° This provides in Section 410 
that a District Court has jurisdiction 


to... determine . . . any claim against the United States, for 
money only, . . . on account of damage to or loss of property or 
on account of personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Government 
while acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, 
would be liable . . . in accordance with the law of the place 
where the act or omission occurred. 


We have seen that an aircraft manufacturer, a “pri- 
vate person”, may be liable for damages flowing from 
negligence in design. Is the Government then to be held 
liable if its employees are found negligent in issuing cer- 
tificates of airworthiness pursuant to the Civil Aeronau- 
tics Act of 1938? One defense to such a claim would be 
that the issuance of a certificate is too far removed from 

8 August 2, 1946, c. 753, Title IV, 60 Srar. 843 (1946), 28 U. S. C. A. §§ 921 


et seq. (1947). 
3 
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the damage complained of to be regarded as its proximate 
cause, but against this it might be urged that the issuance 
of certificates of airworthiness is done in the interest of 
promoting safety in air commerce and that, accordingly, 
the governmental body charged with the duty of deter- 
mining the terms on which such certificates are to be 
granted is under a legal duty to prevent the operation of 
aircraft of faulty design by using reasonable care to dis- 
cover defects in design and to refuse certificates where 
such are found. Admittedly this would be an extension 
of the Buick doctrine, for which, so far as the writer is 
aware, no authority exists. It can only be said, therefore, 
at present that the question is a doubtful one.’ 

We next turn to Section 421 of the Act, which lists 
functions of government to which the sweeping provi- 
sions of Section 410 quoted above do not apply and where 
the Government immunity from suit continues. The per- 
tinent provision is in Subsection (a) of this Section which 
reads: 

Sec. 421. The provisions of this chapter shall not apply to— 
(a) Any claim based on an act or omission of an employee of 
the Government, exercising due care, in the execution of a stat- 
ute or regulation, whether or not such statute or regulation be 
valid, or based upon the exercise or performance or the failure 
to exercise or perform a discretionary function or duty on the 
part of a Federal agency or an employee of the Government, 


whether or not the discretion involved be abused. (emphasis 
added). 


The italicized portion would appear to be the signifi- 
Cant provision so far as the matter under consideration is 
concerned. It seems reasonably certain that a non-negli- 
gent failure by the Civil Aeronautics Administration to 
detect a defect in design would not be deemed to be the 


® A somewhat similar question is involved in an action brought in the District 
Court of the United States for the Northern District of New York, Glens Falls 
Indemnity Co. v. United States, in which the plaintiff seeks to recover from 
the Government of the United States under the Federal Tort Claims Act of 
1946 the amount of insurance paid by it to Eastern Air Lines, Inc., for dam- 
ages to aircraft belonging to Eastern Air Lines, Inc., arising out of a collision 
with an Army plane flown by an officer of the United States Army on duty 
np orders on a regularly assigned mission. No decision has been rendered 
to date. 
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basis for liability on the part of the United States. On 
the other hand, it might be claimed that a fault in design 
would have been discovered (and presumably damage 
thereby avoided) had the Civil Aeronautics Administra- 
tion used due diligence before granting a certificate of 
airworthiness, thus bringing the matter within the ital- 
icized portion of the Section above quoted. It then re- 
mains to be determined whether the granting of certif- 
icates of airworthiness is exercising or performing “a dis- 
cretionary function or duty.” An examination into the 
legislative history throws light on what Congress in- 
tended in this regard. In 1942 the House Committee on 
the Judiciary reported favorably to the House a bill 
which contained a provision identical in language to 
Subsection 943 (a) quoted above. In commenting on 
this provision the Committee Report” says: 

It is also designed to preclude application of the bill to a claim 
against a regulatory agency, such as the Federal Trade Commis- 
sion or the Securities and Exchange Commission, based upon an 
alleged abuse of discretionary authority by an officer or em- 
ployee, whether or not negligence is alleged to have been in- 
volved. To take another example, claims based upon an alleg- 
edly negligent exercise by the Treasury Department of the black- 
listing or freezing powers are also intended to be excepted. The 
bill is not intended to authorize a suit for damages to test the 
validity of or to provide a remedy on account of such discre- 
tionary acts even though negligently performed and involving an 
abuse of discretion . . . However, the common law torts of em- 


ployees of regulatory agencies would be included within the scope 
of the bill to the same extent as torts of non-regulatory agencies. 


This language indicates pretty conclusively that Con- 
gress did not intend to have the Government held liable 
for the negligent performance of duties by its employees 
provided they were acting in the exercise of a “discre- 
tionary duty or function.” Congress evidently felt that 
executive and administrative officials of the Government, 
vested by statute with discretionary powers, should be 
free to exercise them without fear of subjecting the Gov- 
ernment to liability for negligence. It then becomes a 


10 H, Rept. 1287, 79th Cong., Ist Sess., p. 5, 6 (1945). 
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question as to whether the language under which certif- 
icates are granted is apt to describe discretionary rather 
than ministerial duties. The pertinent part of the Civil 
Aeronautics Act of 1938 is as follows: 


. Upon receipt of an application [for a certificate] the Ad- 
ministrator . . . shall make an investigation . . . and may hold 
hearings . . . shall make such tests . . . as [it] deems reasonably 
necessary in the interests of safety.... If the Administrator... 
finds that such aircraft . . . is of proper design, material, speci- 
fication, construction, and performance for safe operation, and 
meets the minimum standards, rules and regulations prescribed 
by the Board, it shall issue a type certificate therefor... . 


To this language might be applied the test laid down 
by the Supreme Court in Wilbur v. United States ex rel. 


Kadrie,” where in denying a writ of mandamus Mr. Jus- 
tice Black said that: 


. Where the duty in a particular situation is so plainly pre- 
scribed as to be free from doubt and equivalent to a positive 
command, it is regarded as being so far ministerial that its per- 
formance may be compelled by mandamus. ... But where it is 
not thus plainly prescribed but depends on a statute or statutes 
the construction or application of which is not free from doubt, 
it is regarded as involving the character of judgment or discre- 
tion which cannot be controlled by mandamus. 


To the writer there seems little doubt but that the 
granting or withholding of certificates of airworthiness 
calls for so high a degree of technical skill and, more 
important, technical judgment as to leave no doubt that 
it is a discretionary function and not a ministerial one.” 


Conclusions 


1. The manufacturer of aircraft may be liable for 
negligence in design. 


2. His liability encompasses injury to persons or prop- 
erty and possibly, under certain circumstances, more re- 


11 Civil Aesesation Act, supra note 1, § 60 
" 12281 U.S 218, 50 Sup. Ct. 320, 74 L. ms 109 (1930). 

18 Mr. a4 Yd Gottlieb of the Washington, D. C., Bar Association and 
attorney for the Claims Division of the Department of Justice, appears to come 
to the same conclusion in his article, The Federal Tort Claims Act—A Statu- 
tory Interpretation (1946) 35 Gro. L. J. 1. See also a note on Federal Tort 
Claims Act, (1947) 56 Yate L. J. 534. 
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mote damages, such as loss of operating income by the 
user of his equipment. 

3. Evidence of governmental approval of design, by 
certificate of airworthiness or otherwise, if properly in- 
troduced, is admissible on the issue of the manufacturer’s 
negligence in design, but does not constitute in itself a 
complete defense. 

4. Evidence of governmental approval should, if pos- 
sible, be introduced by the testimony of the Government 
employees who issued the certificates or otherwise evi- 
denced governmental approval by giving the tests or 
standards which were applied and on which the approval 
rests. 

5. Despite the fact that doubt has been expressed on 
this point, it appears to the writer that the granting or 
withholding of certificates of airworthiness constitutes a 
discretionary function and not a ministerial one, thereby 
continuing the Government’s immunity from suit under 
the provisions of the Federal Tort Claims Act of 1946. 





SUBDELEGATION OF ADMINISTRATIVE 
AUTHORITY IN WARTIME 


PART II. Wor_p War II 
NATHAN D. GRUNDSTEIN 
Sub-Subdelegation: The Vertical Distribution of Power 


As in the First World War,’ the Executive Orders by 
which the President subdelegated his administrative pow- 
ers included a provision authorizing those upon whom 
the powers were conferred to exercise them through 
subordinates. A specific official might be singled out 
through whom the direct recipient of the President’s 
powers could act,’ but more often the Executive Orders 
contained a standard provision permitting action through 
whatever officials or agencies the President’s delegates 
might designate.* Legislation in World War II, like 
legislation in World War I, confined itself to authoriz- 
ing the President to subdelegate the powers vested in him 
by Congress. Although it was possible to interpret statu- 
tory language permitting the President to act through 
any “department or agency” as directly sanctioning the 
sub-subdelegation of the President’s administrative pow- 
ers to subordinate employees within a department or 
agency, it is clear nevertheless that wartime legislation 
exhibited no conscious concern with the process of dis- 
tributing authority to those in the wartime administrative 
hierarchy below the level of department or agency head. 
In a lone but important instance Congress ratified action 
through a specified class of military officers previously 


1 See Part I of this article, (1947), 15 Geo. Wasun. L. Rev. 247, 274. 

2For example, Ex. O. 8839, 6 Fed. Reg. 8823 (1941) (Economic Defense 
Board, through an Executive Officer) ; Ex. O. 9276, 7 Fed. Reg. 10091 (1942) 
(Petroleum Administration for War, ‘through a Deputy Administrator) ; Ex. 
O. 9139, 7 Fed. Reg. 2919 (1942) (War Manpower Commission, through an Ex- 
ecutive Officer). 

3 For example, Ex. O. 9280, 7 Fed. Reg. 10179 (1942) (Nation’s Food Pro- 
gram); Ex. O. 9250, 7 Fed. Reg. 7871 (1942) (Office of Economic Stabiliza- 
tion) ; Ex. O. 9024, 7 Fed. Reg. 329 (1942) (War Production Board). 

#40 Op. Atty. Gen. No. 53, August 29, 1942. 
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designated by the President in an executive order and 
action by an officer in another category was not regarded 
as satisfying the requirements of the statute.’ In this par- 
ticular case the court gave full sway to an unmistakable 
legislative intent by astutely avoiding the trap concealed 
in the judicial rule that in legal effect the acts of all em- 
ployees of a department are those of the department 
head.° 

Congressional silence with respect to the practice of 
sub-subdelegation of the President’s administrative pow- 
ers did not influence the draftsman’s habit of including 
provisions expressly authorizing the practice in Execu- 
tive Orders. Such provisions appear to have been put in 
Executive Orders on a routine basis and it was left to the 
courts to decide whether particular sub-subdelegations of 
administrative powers pursuant to such provisions were 
lawful. The legality of the redelegation by the Secretary 
of Agriculture and the War Food Administrator of the 
President’s subpoena powers under Title III of the Sec- 


ond War Powers Act presented no difficulty. The action 
of the former in empowering attorneys in the Office of 
the Solicitor of the Department of Agriculture to sign 


5 Ex. O. 9066, 7 Fed. Reg. 1407 (1942) “. . . I hereby authorize and direct 
the Secretary of War, and the Military Commanders whom he may from time 
to time designate, whenever he or any designated Commander deems such ac- 
tion necessary or desirable, to prescribe military areas in such places and of 
such extent as he or the appropriate Military Commander may determine, from 
which any or all persons may be excluded, and with respect to which, the right 
of any person to enter, remain in, or leave shall be subject to whatever restric- 
tions the Secretary of War or the appropriate Military Commander may im- 
pose in his discretion.” Ratified by 56 Stat. 173 (1942), 18 U. S. C., Supp. V, 
§97 (a) (1946). The history of these measures is set forth in Hirabayashi v. 
United States, 320 U. S. 81, 63 Sup. Ct. 1375, 87 L. ed. 1774 (1943). 


6 Von Knorr v. Griswold, 156 F. (2d) 287 (C. C. A. Ist, 1946). “When the 
Act of March 21, 1942, refers to orders ‘of the Secretary of War or any such 
military commander,’ it can hardly mean orders of the Secretary of War or of 
any of hundreds of subordinates pursuant to authority delegated by the Secre- 
tary. It appears to be confined to orders issued by the Secretary of War per- 
sonally, or by one particular group of authorized subordinates—namely, by 
military commanders designated by the Secretary of War with authority to 
prescribe military areas or military zones.” (Jd. at 292). 

A second exception to the usual legislative indifference to the devolution of 
administrative authority is provided by the provisions of the War Powers Acts 
dealing with the inspection of plants and the audit of books and records of 
defense contractors. See Ex. O. 9127, 7 Fed. Reg. 2753 (1942) and Zap v. 
United States, 328 U. S. 624, 66 Sup. Ct. 1277, 90 L. ed. 1128 (1946). 
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and issue subpcenas in connection with an investigation 
relating to the allocation authority of the War Food Ad- 
ministrator was sustained with no hesitancy whatsoever.’ 
The court was rather summary in its disposition of the 
question. The decision that the redelegation of the sub- 
poena power by the agency head was valid rests on the 
bare assertion “that with respect to food, the Secretary 
of Agriculture was endowed with all the powers and 
authority possessed by the President, inclfiding those of 
investigation, enforcement and subpoena.” The facts 
shows a succession of orders making for an unbroken 
chain of command running from the President to the 
particular attorney who issued the subpcena and in view 
of the power to subdelegate granted the President by 
section 2 (a) (8) of Title III this was all the court in- 
sisted upon.* 

Whether the unrestricted sub-subdelegation of rule- 
making powers by agency heads was valid was a knottier 
problem and it prompted a more intensive judicial exam- 
ination of the practice whereby administrative authority 
received from the President was redelegated by the recip- 
ient to his subordinates. The wartime administrative 
phenomenon of progressive redelegation of rule making 
powers also made an appearance in England. The in- 
formative comment of an authoritative English observer 
on English experience is a useful preliminary to a review 
of American practice. Referring to the passage from a 
“delegate to a subdelegate” of the power to frame regu- 
lations, Carleton K. Allen wrote: 

The second method of sub-delegation is that the deputy ap- 
points a deputy to himself, so that the authority which eventu- 
ally frames the rule is at two or three removes from the orig- 
inal legislative authority. As I have mentioned, it is unsettled 


whether this is ultra vires or not, but it was practiced on a large 
scale under the Defence of the Realm Consolidation Act, 1914. 


7 United States v. Cream Products Distributing Co., 156 F. (2d) 732 (C. C. 
A 7th, 1946). 

8 Section 9 of Ex. O. 9280, 7 Fed. Reg. 10179 (1942), referred expressly to 
the power of subpoena when it authorized the Secretary of Agriculture to dele- 
gate the functions and powers conferred upon him by the President. 
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Nobody challenged it, but it has always been under suspicion, 
and when the Emergency Powers (Defence) Act, 1939, was 
passed, special care was taken (s.1 (3)) that “Defence Regula- 
tions may provide for empowering such authorities, persons or 
classes of persons as may be specified in the Regulations to make 
orders, rules and bye-laws for any of the purposes for which such 
Regulations are authorized by this Act to be made, and may con- 
tain such incidental and supplementary provisions as appear to 
His Majesty in Council fo be necessary or expedient for the pur- 
poses of the Regulations.” Nothing could be wider than that, 
and the result is that many of the Defence Regulations are made 
not by the original “competent authority” but by its nominees. 
Nothing but war emergency could justify this extreme devolu- 
tion of power, if it can be justified at all; but it has not been 
unknown even in time of peace, and apparently without any 
consciousness that, in the absence of express authority, it is 
probably illegal.° 


An examination of American experience might well 
begin with the facts of the Bareno case.” In subdelegat- 
ing to the Economic Defense Board his power under the 
Act of July 2, 1940 to prohibit or curtail the exportation 
of materials or supplies, the President stated that the 
Board’s Chairman was “authorized to discharge and per- 


form the above described responsibilities and duties 
through the Executive Director of the Board.”* This 
provision was the first link in a whole chain of sub-sub- 
delegations of administrative authority, since the Eco- 
nomic Defense Board proceeded to authorize its Execu- 
tive Director “to delegate and provide for the redelega- 
tion” of the powers and functions it lodged in that official 
and he, in turn, proceeded to exercise his authority to 
sub-subdelegate his powers and functions. 

The process whereby administrative authority was sub- 
subdelegated within the Economic Defense Board, the 
name of which, on December 17, 1941, was changed to 


®Law AND Orpers (1945) pp. 105-106. Professor Allen mentions another 
method of subdelegation: “The Minister, or other authority, may constitute 
himself his own delegate to make amendments to his own regulations.” For an 
American illustration see Varney v. Warehine, 147 F. (2d) 238 (C. C. A. 6th, 
1945), cert. den. 325 U. S. 882, 65 Sup. Ct. 1415, 89 L. ed. 1997 (1945), rehear- 
ing den. 326 U. S. 805, 66 Sup. Ct. 15, 90 L. ed. 490 (1945). 

10 United States v. Bareno, 50 F. Supp. 520 (Md. 1943). 

11 Ex. O. 8900, 6 Fed. Reg. 4795 (1941). 
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the Board of Economic Warfare,” was subjected to judi- 
cial scrutiny in United States v. Bareno.* The defend- 
ant was indicted for loading platinum aboard an export- 
ing carrier without first securing the license required by 
the regulation of the BEW. The steps preceding the is- 
suance of the general regulation violated by the defend- 
ant were as follows: (1) The Chairman of the BEW 
authorized the Executive Director “to exercise and per- 
form the powers and functions” contained in the appli- 
cable statute as amended, including the authority to issue 
any necessary rules and regulations. Furthermore, the 
Executive Director was “authorized to delegate and pro- 
vide for the redelegation of such of these powers and 
functions, including the power to issue rules and regula- 
tions, as may from time to time be required”; (2) The 
Executive Director subdelegated all of the foregoing, 
including his power of redelegation, to the Assistant Di- 
rector in charge of the Office of Exports; (3) The Acting 
Assistant Director subdelegated all of the foregoing to 
the Chief of the Export Control Branch, but with the 
limitation that the Branch Chief could not redelegate the 
authority to issue rules and regulations; (4) The Chief 
of the Export Control Branch issued general regulations 
prohibiting the exportation of numerous materials and 
supplies without an export license.** 

Defendant assumed that the BEW itself could have 
issued the regulations. His argument was that the regu- 
lations could not be issued by the Branch Chief, and he 
contended that the process of redelegation which ended 
with the Branch Chief in possession of the BEW’s rule- 
making power was an unlawful subdelegation of admin- 
istrative authority. The court, however, ruled otherwise, 
basing its decision on two grounds: First, the Act of 
July 2, 1940, as amended, gave the BEW “not expressly, 


12 Ex. O. 8982, 6 Fed. Reg. 6530 (1941). 

13 Supra note 10. 

14 Full citations to the regulations establishing the procedure summarized in 
the text are contained in the opinion of the court. 
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but by clear implication, power to issue proclamations, 
rules and regulations.” Second: 

. . - Heads of Government departments and boards must act, 
and presumably have been acting time out of mind, vicariously in 
the performance of their routine business. It is impossible for 
them to do otherwise and dispose of the large volume of work. 
But they still remain, as did the Vice President [BEW Chair- 


man] in the present case, responsible for the acts of their sub- 
ordinates.?® 


Standing alone, the first ground amounts to an asser- 
tion that the power of the BEW to issue rules and regu- 
lations encompasses an unrestricted authority to redele- 
gate the powers it received from the President, including 
both its rule-making powers and the Presidentially dele- 
gated power to subdelegate authority.” But the facts of 
the case do not support such a view of the scope of the 
rule-making power because the court also relied upon the 
factor of Congressional ratification of “the pre-existing 
Administrative procedures” that had been established 
under the Executive Orders that had preceded the June 
30, 1942, amendment of the Act of July 2, 1940. The 
amendment both approved the vesting of export control 
in the BEW and expressed Congress’s desire that it re- 
main with this agency.’ Internal redelegations of rule- 
making powers had been the practice in the BEW before 
the 1942 amendment. The court, with the aid of a Sen- 
ate Committee Report, now interpreted that amendment 
as Congressional ratification of administrative practice. 
Hence the conclusion “that the successive delegation of 
authority from one to another of the Executive Officers 
of the Board was... entirely consistent with the intent of 
congress.” ** 

The second ground upon which the court in the Bareno 

1550 F. Supp. at 527-528. 

16 For a discussion of how far a general grant of rule-making power to an 
administrator may authorize the subdelegation of particular functions, see Flem- 
ing v. Mohawk Wrecking and Lumber Co., 331 U. S. 111, 67 Sup. Ct. 1129 
(1947) and Grundstein, Subdelegation of Administrative Authority (1945) 13 
Gro. Wasu. L. Rev. 144, 155, 157-158. 


1756 Strat. 463 (1942), 50 U. S. C. App., Supp. V, § 701 (b) (1946). 
1850 F. Supp. at 528. 
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case rested its decision is not so much a “reason” for the 
decision as it is a revelation of the problem that was 
uppermost in the mind of the court. Obviously admin- 
istrative authority must get below the agency head if it 
is to be effectively exerted. To rule otherwise would 
make the powers granted to the administrator by Con- 
gress dead powers. But no rule of law holds otherwise, 
for it is well established that “as it is impossible that each 
head of a department should perform in person all the 
business of his department, the law allows him to act 
through subordinate agents in his department whose legal 
power is included in his, just as his is included in that of 
the President.” *® Moreover, even where an agency head 
is vested with a nondelegable duty, as illustrated by the 
rule that “the one who decides must hear,” this fact “does 
not preclude practicable administrative procedure in ob- 
taining the aid of assistants in the department.” * There- 
fore the rule which recognizes that agency heads must 
and do act through subordinate employees does not by 
itself provide an answer to the question of the validity of 
the unrestricted and successive internal redelegations of 
the rule-making powers of the BEW that took place. The 
fact is that the court was able to avoid this question by its 
mechanical application of a familiar legal rule. The 
court could have decided otherwise than it did and still 
not have saddled the Board or its Executive Director with 
an impossible administrative burden; “practicable admin- 
istrative procedure in obtaining the aid of assistants” 
would not be precluded and thus all that would be de- 
manded of the Board or of its Executive Director would 
be some unequivocal act of approval of regulations 
drafted by a responsible subordinate. 

The implied characterization of the Board’s power to 
issue rules and regulations as “routine business” is rather 


19 Roxford Knitting Co. v. Moore and Tierney, Inc. 265 Fed. 177, 190 (C. C. 
A. 2d, 1920), cert. den. 253 U. S. 498, 40 Sup. Ct. 588, 64 L. ed. 1032 (1920). 
The case is discussed in Part I of this article. 

20 Morgan v. United States, 298 U. S. 468, 481, 56 Sup. Ct. 906, 80 L. ed. 
1288 (1936). 
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startling in view of the facts of the case, but more import- 
ant is the court’s use of the concept that the heads of de- 
partments are “responsible for the acts of their subordi- 
nates.” Conceding its truth still leaves one at more than 
arm’s length from the conclusion so readily reached by 
the court. The responsibility of the department head is 
a political responsibility and agreement regarding the 
legislative nature of the power to issue rules and regula- 
tions is a tacit recognition of the political implications of 
the freedom of choice permitted the administrator by the 
rule-making power. The discretion that goes with a 
power political in its nature should be exercised at that 
point in the administrative hierarchy where political. re- 
sponsibility in fact exists and not, as reasoned in the Ba- 
reno case, by subordinate career employees protected by 
civil service guarantees of tenure from political account- 
ability for their acts. The notion that all responsibility 
for the acts of administrative subordinates is centered in 
the head of an agency is a persuasively simple abstraction, 
but when it is used so as to permit the unlimited sub- 
subdelegation of uncrystallized administrative power the 
notion actually encourages a potentially baffling disper- 
sion of discretionary rule-making authority among the 
innumerable lesser parts of the administrative hierarchy. 
Although it assumes what is still unproved and perhaps 
undesirable, namely, that the administrative hierarchy 
effectively lends itself (through the device of executive 
staff agencies) to comprehensive central control of the 
exercise of widely dispersed discretion,” the actual result 
is to accentuate and encourage a pluralistic administra- 
tive universe which cannot satisfactorily be held to ac- 
count by a general theory of administrative responsibility 
grounded on the hierarchical relationship of superior to 
subordinate. 


21 Compare Corwin, THE Presipent: Orrick anp Powers (2d ed., 1941) 
pp. 96-110 and the recommendations of the PresipENT’s COMMITTEE ON ADMIN- 
ISTRATIVE MANAGEMENT, REPORT WITH SPECIAL StupiEs (1937). And see, also, 
the illuminating discussion of the problem by Gellhorn, ADMINISTRATIVE LAW 
(CasEs AND CoMMENTS) (2d ed. 1947) pp. 34-45. 
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The opinion in Shreveport Engraving Co. v. United 
States * only serves to confuse further judicial reasoning 
concerning the validity of the redelegation by an agency 
head of the power to issue rules and regulations having 
the force and effect of law. The opinion is cast in terms 
which make another reference to C. K. Allen’s comments 
regarding English practice a helpful prelude to a con- 
sideration of the case: 


Effective control of subordinate legislation is lost when the 
scope of authority passes from the delegate to a subdelegate ; and 
this constantly happens, sometimes with the permission of the 
governing statute and sometimes without it. It is very remark- 
able that our courts have never expressly decided whether the 
maxim delegatus non potest delegare applies to subordinate leg- 
islation. 


... On principle, it would seem that a legislative delegate who, 
without express authority, puts another in his place, is acting 
ultra vires; but in the absence of judicial decision it is impossible 
to speak with confidence, and analogies drawn from the law of 
agency would be imperfect and unreliable in the constitutional 
sphere.** 

As for the relevant facts of the Shreveport case, follow- 
ing a delegation by the President of his powers of priority 
and allocation to the Chairman of the War Production 
Board, the.latter redelegated them in full to the Director 
of the Division of Industry Operations, later the Director 
General of Operations. The company, appealing a con- 
viction for violating certain copper conservation orders 
and directives, argued that since they were issued neither 
by the President nor by the WPB Chairman, but by a 
subordinate to whom the Chairman had illegally redele- 
gated the full power conferred upon him by the Presi- 
dent, the orders and directives were void. The court 
found the answer to this contention in the law of agency. 
After citing certain rules prohibiting the subdelegation of 
authority by agents, the opinion continued: 


.. . But it is equally well established that a delegate may, with- 
out delegating, exercise his authority through persons he ap- 


22 143 F. (2d) 222 (C. C. A. 5th, 1944), cert. den. 323 U. S. 749, 65 Sup. Ct. 
82, 89 L. ed. 600 (1944). 

23 Allen, op. cit. supra note 9 at pp. 103-104. And see the quoted portion of 
the Shreveport opinion on pp. 310-311, supra. 
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points, Mechem, Vol. I, Sec. 304, or he may himself delegate his 
authority where he has either been given express authority to do 
so or where the authority to delegate is implied from the nature 
of the agency, Mechem, Vol. I, Secs. 316-19. An authority to 
delegate authority may be conferred in the same manner as au- 
thority to do other acts for the principal and may result from 
formal writings or informal words, Restatement Agency, Sec. 77, 
and when such express authority to delegate is conferred, the 
subagent represents the principal as though he had been directly 
appointed by him, 2 Am. Jur., Sec. 198; Wilson & Co. v. Smith, 
3 How. 763, 11 L. Ed. 820; Mechem Agency, Sec. 332; 2 C. J. 
S., Agency, §136. “If the nature of the business, the conduct 
of which is committed to an agent, is such that it must be con- 
templated by the principal that the authority conferred on the 
agent will be exercised through subagents, a power in the agent 
to delegate that authority will be implied,” 2 Am. Jur., Sec. 197, 
Restatement Agency, Sec. 80; 2 C. J. S., Agency, § 136, p. 1359, 
1360 .... These rules have equal force, they have been variously 
applied, in cases raising questions in constitutional law. Cf. 
Crane v. Nichols, D. C. 1 F 2d 33; Smith v. Hitchcock, 226 U. 
S. 53, ...; Lewis Pub. Co. v. Wymann, C. C., 152 F. 787, 799; 
United States v. Warfield, 4 Cir., 170 F. 43, 24 L. R. A., N.S., 
312; People’s U. S. Bank v. Gilson, C. C., 140 F. 1. We think it 
beyond question that this record presents a case under these rules 
not of unreasonable and unlawful, but of reasonable and lawful, 
delegation. 


. . . The long and unbroken history of our government pre- 
sents not a few, but a multitude of, instances where powers, the 
nature of which are such that they are impossible of personal 
execution, have been delegated to an office or a department. In 
all of those cases, the established practice has been that the du- 
ties so delegated are performed by the many persons the delegate 
has selected to perform them. The Post Office Department is a 
notable instance of this kind. The large delegations and sub- 
delegations made under the Selective Service Acts are also in 
point; as are cases dealing with the handling of, and taxes on, 
imports, . . .; the handling of alien property . . .; and the great 
body of current instances of which the books are full. In some 
of these cases, the statute contained an express provision for 
delegation. In some it did not. 


... We think . . . that it is correct to say there has been no 
delegation but merely an exercise of authority by the persons in 
the President’s office who have been selected to perform the du- 
ties, and that the orders and directives in question here published 
as they are in the Federal Register, as the official acts of the War 
Production Board, must be regarded as the acts of the Chairman 
in accordance with the principle that “An agent may as a gen- 
eral rule employ others to assist him in the purely ministerial or 
mechanical details of his duty,” and the completed acts when 
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done will be regarded as the acts of the agent though ministerial 
portions thereof have been performed by others. 2 Am. Jur., 
Sec. 199; Restatement Agency, Sec. 78; Mechem Agency, Sec. 
315. In accordance with this principle it has been held that an 
instrument executed not by the agent but by a subordinate ap- 
pointed by him to do so will bind the principal if the propriety 
of such execution has been determined by the agent himself, 
(authorities supra). Under the same principle it must be held 
that orders and directives signed by persons in the Agency ap- 
pointed by the Chairman to sign them, though published over 
their signature and not the signature of the Chairman, were pub- 
lished not as their personal fiats but as the acts of the War Pro- 
duction Board, and that that board, through its chairman had in 
fact issued the orders and directives and caused them to be au- 
thoritatively published in the Register, Marsh v. Nichols, 128 
U. S. 605 .. .; Keyser v. Hitz, 133 U. S. 138...; In re Jem 
Yuen, D. C. 188 F. 350. But if we could agree with appellant 
that what has taken place here has been a redelegation or sub- 
delegation, we still could not agree with him that this has made 
the orders and directives invalid. For it seems to be settled law 
that, “The same principles which will admit of delegation in any 
case may suffice to justify a redelegation or subdelegation,” 
Mechem, Sec. 324.% 


Though they are today very nearly incapable of pro- 
viding any genuine assistance, rules and analogies long 


ago imported from the law of agency, and applied ini- 
tially to the rather simple inter-official relationships of an 
undeveloped organization vested with very limited ad- 
ministrative powers, have long dogged the disposition of 
the novel problems stemming from the devolution of au- 
thority within an exceedingly intricate bureaucratic struc- 
ture possessing administrative powers vast in scope and 
diversified in form.** The court’s disposition of the par- 
ticular problem raised by the Shreveport case highlights 
the inutility of the rather elementary rules of the law of 
agency when applied to the conditions of wartime sub- 
delegation of administrative authority. Earlier the point 
was made that when the court sustained a procedure 
whereby the President could subdelegate complete and 


24143 F. (2d) at pp. 226-228. 


25 Mechem, A TREATISE ON THE LAW oF Punic OFFICES AND OFFICERS 
(1890) §§ 567-570; McFarland, The False Standard in Administrative Organ- 
ization and Procedure (1942) 27 Corn. L. Q., 433, 444-446; and Grundstein, 
supra note 16, at 13 Geo. Wasn. L. Rev. 185-188 especially. 
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unexercised the discretionary power vested in him by 
statute, the presence of a provision obstensibly requiring 
the President to prescribe rules and regulations for its 
exercise, there was posed the question of where in the 
administrative hierarchy must the primary administrative 
guidance for the exercise of discretionary power by sub- 
ordinate officials be forthcoming.” The failure of the 
court to perceive that the question was now before it ex- 
plains the unsatisfactory reasoning of the opinion in dis- 
posing of the narrow legal issue. The court’s statement 
that there was no delegation of authority by the WPB 
Chairman has an unreal quality about it, especially when 
contrasted with the unequivocal language of the Board’s 
Regulation No. 1, under which the Director of the Divi- 
sion of Industry Operations presumed to act.” Nor can 
the court’s application of the rule permitting the employ- 
ment of assistants by an agent to perform the ministerial 
portions of his duties withstand critical inquiry. For one 
thing, the obvious inappositeness of an illustration deal- 
ing with the execution of instruments by a duly appointed 
subordinate to the issuance of regulations having the force 
and effect of law needs no belaboring. For another, the 
court is too agile in subsuming the rule-making power 
within a rule of agency dealing with the redelegation of 
“the purely ministerial or mechanical” portions of the 
duty of an agent. As other portions of the opinion make 
clear,” the court is reasoning that since legislative power 
cannot be delegated by Congress, there was left to the 
WPB only “the administrative [nondiscretionary? “fill- 


26 Supra p. 312. 


27 WPB Regulation No. 1, January 26, 1942, 7 Fed. Reg. 561. Section (a) 
(1): “The Director of the Division of Industry Operations, who shall be 
known as the Director of Industry Operations, shall perform the functions and 
exercise all the powers, authority and discretion conferred upon the President 
by Section 2 (a) of the Act of June 28, 1940 (Public No. 671, 76th Cong.; 54 
Strat. 676) as amended by the Act of May 31, 1941 (Public No. 89, 77th Cong.; 
55 Stat. 236), except the power to ration products at the retail level conferred 
upon the office of Price Administration by Directive No. 1 of the Chairman of 
the War Production Board, issued January 26, 1942.” And see Amendment No. 
1, 7 Fed. Reg. 2126, issued March 14, 1942. 

28 143 F. (2d) at pp. 224-225. 

4 
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ing in of the details”? “purely ministerial or mechan- 
ical”? ] duty of effectuating the clearly and definitely ex- 
pressed policies and standards set up in the statutes.” * 
The fallacy of the syllogism had been exposed when it 
was first utilized in a much earlier case.’ Nor is there 
any factual basis for the court’s tacit assumption that the 
actual procedure by which the challenged regulations 
were framed and issued confined the Director of the Divi- 
sion of Industry Operations to “purely ministerial or 
mechanical details.” The opinion in the Shreveport case, 
like the opinion in the previously discussed Bareno case, 
confuses the employment of assistants by the head of an 
agency (that is, “practicable administrative procedure’’) 
with the personal exercise of the determinative discretion 
required of the agency head when he is charged with a 
nondelegable duty, the latter constituting a separate prob- 
lem in and of itself.” As to this problem, the Shreveport 
opinion is anything but clear, but it does say that mere 
publication of WPB regulations in the Federal Register 
is enough to make them as if in fact issued “by the WPB 
Chairman, even though the regulations are not issued 
over the Chairman’s signature.” If this is so, then those 
who thought the requirement that an agency head act 
personally in issuing regulations having the force of law 
meant, procedurally, that the agency head must person- 
ally approve the agency’s regulations, as by actually sign- 
ing them or by some other similarly unequivocal act, have 
been far too strict.” 

29 Td. at p. 227, n. 8. Compare O’Brian and Fleischmann, The War Produc- 


oe ne Administrative Policies and Procedure (1944) 13 Gro. Wasu. L. 
EV - 

80 United States v. Central Vermont Ry., 17 C. C. P. A. (Customs) 166 
(1929), discussed in Grundstein, supra note 16, at pp. 165-166. 

31 Furthermore, the court’s use of precedent is open to criticism, since none 
of the cited cases dealt with the subdelegation of the rule-making power. Most 
of the cases relied upon were concerned with the subdelegation of particular 
aspects of the hearing process, and here, justifiably, the judiciary has recognized 
that there is wide room for the redelegation of authority. See Southern Gar- 
ment Mfrs. Ass’n v. Fleming, 74 App. D. C. 228, 122 F. (24) 622 (1941). The 
decisions in Keyser v. Hitz and Marsh v. Nichols concerned action by officials 
who were serving as the acting heads of their respective agencies. 

3235 Op. Atty. Gen. 15 (1925); 39 Op. Atty. Gen. 541 (1933) ; Gellhorn, 
op. cit. supra note 21, at pp. 214-215; Grundstein, supra note 16, at pp. 162-1 68, 
176-179, 190-192. 
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The logical shortcomings of the Shreveport opinion 
are of lesser significance than the fact that the legal prop- 
Ositions upon which the opinion relies, even had they 
been more astutely employed by the court, cannot serve 
as a basis for a meaningful analysis of the sub-subdelega- 
tion of administrative authority in wartime. This con- 
clusion finds support in WPB experience. The war 
agencies were long troubled with the dual problem of 
preventing the issuance of unauthorized orders by sub- 
ordinate officials and assuring that the orders issued con- 
formed to established agency policy. As stated by two 
participants with extensive and responsible experience in 
the administrative effort of World War II: 

One of the most difficult and constant problems of any admin- 
istrative agency was at first the controlling of the issuance of in- 
formal and unauthorized orders and directions by its executive 
personnel. The problem was particularly acute in the war agen- 
cies, where the top staff was drawn from the executive ranks of 
the business world, comprising men accustomed to exercise wide 
discretion and control without supervision, generally lacking in 
governmental experience and legal knowledge and the traditional 
caution of the careful public official. These men understandably 
felt that they had been brought to Washington at considerable 
personal inconvenience to solve particular problems connected 
with an industry with which they were intimately acquainted. 
Naturally they were inclined to resent any limitations on their 
authority, and in the earlier period the problem of unauthorized 


action by governmental officials was therefore more than usually 
acute.** 


In time the WPB achieved a satisfactory system of in- 
ternal controls over the exercise of redelegated power. 
The controls included “a standard form for the issuance 
of authorized regulations and orders”; a comprehensive 
system of central order clearance and review within the 
Board; strictly limited internal redelegations of author- 
ity, in terms both of the restricted number of subordinate 
officials authorized to act for the WPB chairman and in- 
sistence upon- explicit written standards and limitations 
under which redelegated authority could be exercised; 


a policy of progressively circumscribing the scope of the 


83 O’Brian and Fleischmann, supra note 29, at p. 22. 
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discretion of those exercising redelegated authority; rigid 
formal checks upon the authenticity of all proposed ac- 
tions; and rather complete record keeping requirements. 
“By means of these controls it has been possible to ap- 
proximate a situation in which the official actions taken 
by the Board conform to over-all policy as determined 
by the Chairman and are authorized by officials duly 
charged with the responsibility for making the decision 
in the particular case.” “ 

Concepts noticeably different from those utilized by 
the courts were employed by the administrator to deal 
with the progressive redelegation of delegated rule-mak- 
ing power within the administrative hierarchy. At bot- 
tom, what distinguished the administrative from the judi- 
cial perspective? Very likely it was that the officials who 
were charged with responsibility for the execution of the 
priority and allocation powers had the inescapable obli- 
gation of constructing an effective administrative system 
for this purpose. The administrator did not think of the 
redelegation of authority except as he thought of a con- 
trolled and integrated procedural scheme for the exercise 
of his powers.** But on what principles was he expected 


347d. at p. 24. 

85 When the Deputy Director of Priorities of OPM asked if he could re- 
delegate to others the powers and responsibilities with respect to priorities and 
allocations that OPM had, by internal regulation, delegated to the Priorities 
Director, he was advised as follows by the Assistant General Counsel of OPM: 

“Under this provision [paragraph 6 of the amended OPM regulation No. 3 
providing for action through other officials], the Director of Priorities is, in my 
opinion, within the limits hereinafter described, authorized to delegate to his 
subordinates, or to other officials of the Government, the right to take priori- 
ties action in accordance with such standards and procedures, and subject to 
such restrictions, as he may prescribe. I should like to draw your attention to 
the fact that he may delegate power, but that he cannot, in so doing, relieve 
himself of responsibility. A reasonable delegation of power, suitably limited 
in the light of the facts giving rise to the need for delegation, may, however, 
fairly be regarded as a proper discharge of his responsibility. In any case, a 
delegation of power must be justified by facts which clearly demonstrate the 
need for such delegation in order to effectuate the policies of the priorities stat- 
utes and the Executive Orders; the scope of the power subdelegated should be 
no greater than is necessary to meet the need; and, as I have already indicated, 
the delegation should be subject to standards and procedures set forth as defi- 
nitely and in as much detail as is practicable. Beyond a certain point, a dele- 
gation of power would not be proper. In my judgment, it would not be proper 
for Mr. Nelson [then Director of Priorities] to delegate the authority to sign 
broad allocation or limitation or conservation orders—that is, almost any of the 
orders in the M or L, series. In general, I think that Priorities Division Ad- 
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to fashion a concrete system of government for the appli- 
cation of the unencumbered power he had in such plenti- 
ful measure? 

Congress never gave sustained and systematic attention 
to this problem. In framing wartime legislation Con- 
gress had rarely bothered with how the authority it had 
lodged in the President was to be parceled out among the 
component parts of the wartime hierarchy. The matter 
was left to executive improvisation, and once the Presi- 
dent divested himself of authority delegated to him by 
Congress statutes were practically useless as a point of 
reference for assessing the validity of the improvisations 
of subordinate officials in redelegating authority. In- 
ability to derive guidance from legislative sources forced 
the courts to turn to rules of their own contrivance. The 
Shreveport case demonstrates, however, that the courts 
have only a meager and unsatisfactory storehouse of judi- 
cial rules and analogies to draw upon when dealing with 
the progressive redelegation of authority, certainly noth- 
ing that is truly adequate to deal with the innovations of 
wartime. 

Challenged practices were brought before the courts 
for review, but it was beyond the competence of the courts 
to fashion the controlling operating principles of an ad- 
ministrative system for the exercise of delegated war pow- 
ers. Understandably the courts were reluctant to set 
aside executive action in wartime on seemingly minor 
procedural issues.** Their reluctance to do so was height- 





ministrative Order No. 11 suggests both the permissible scope and the limits 
upon the right to delegate.” 

Memorandum, Milton Katz, Assistant General Counsel, OPM, to J. S. Knowl- 
son, Deputy Director of Priorities, December 3, 1941, file 141.31. The priority 
and allocation control system in effect in 1941 is described in INpustr1aL Mo- 
BILIZATION FOR WAR: History of the War Production Board and Predecessor 
Agencies, 1940-1945, Volwme I, Program and Administration (1947) pp. 177- 
184. Priorities Division Administrative Order No. 11, referred to in the quo- 
tation, controlled the signing of priorities orders, preference rating certificates, 
allocation orders, and directions and authorizations issued under the authority 
of the Director of Priorities. 

36 “Fixecutive Orders issued and legislation enacted during a national emer- 
gency and in time of war must be expressed in broad terms and generalities. In 
the interpretation of such legislation the court must not hunt for limitations nor 
scrutinize the wording with confining intent, but should seek for the purpose 
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ened when those who argued procedural irregularity 
were unable to buttress their arguments by references to 
statutory provisions indicative of a supporting legislative 
intent. On grounds of necessity alone, a presumption in 
wartime of administrative freedom in the subdelegation 
of war powers is not unreasonable.” And a pattern of 
delegation which concentrated wartime authority in the 
President made the repeated subdelegation of that au- 
thority inevitable. 

The wartime sub-subdelegation controversies really 
presented a double question to the courts: First, whether 
a redelegation of authority within the agency was per- 
missible. Second, whether, under the circumstances, the 
exertion of the redelegated authority by a subordinate 
should be regarded as having been done with the know]l- 
edge and approval of the official in whom the President 
had vested his authority. The second question was of 
some importance in World War I because a good deal of 
informality characterized the exercise by departmental 
subordinates of the President’s subdelegated powers.” It 
received no special attention in the litigation of World 
War II because then administrative practice relied habit- 
ually upon formal procedures to redelegate authority 
within an agency. The effect simply of establishing a 
procedure for this purpose is to restrict judicial review. 
Unless Congress has hedged about the redelegation of au- 
thority with controlling principles and processes, the 
courts have nothing authoritative against which to project 
challenged administrative practices except judicial no- 
and spirit of the enactment.” Brown v. Bernstein, 49 F. Supp. 728, 733 (M. D. 
Pa. 1943). Quoted with approval in Perkins v. Brown, 53 F. Supp. 176, 179 
(S. D. Ga. 1943) and United States v. Russell-Taylor, 64 F. Supp. 748, 752 (E. 
D. Mich. 1946). In Henderson v. Smith-Douglass Co., 44 F. Supp. 681 (E. D. 
Va. 1942), the opinion stated: “. . . it is doubtful that courts ought to be 
overzealous to search Acts of Congress, executive proclamations and regulations 
where only property is involved, to find more or less technical grounds from 
which to declare the regulations invalid or inoperative in cases before them.” 
And see Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 
oo and Yakus v. United States, 321 U. S. 414, 64 Sup. Ct. 660, 88 L. ed. 

37 a Showin v. Mohawk Wrecking & Lumber Co., supra note 16, at 121-122; 


O’Brian and Fleischmann, supra note 29, at p. 
38 See Part I of this article, (1947) 15 Geo. Wasn. L. Rev. 247, 276-280. 
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tions of what is required for a responsible administrative 
system. So long as Congress is silent as to administrative 
means, the courts will be assuming a responsibility that is 
the administrator’s if, in answering the second question, 
they go beyond an insistence upon a procedure to regulate 
the exercise of subdelegated administrative power by sub- 
ordinates. The existence of a formalized redelegation 
procedure within an agency is a persuasive argument that 
the exertion of a subdelegated power by a subordinate 
in conformity with the established procedure has the ap- 
proval of the superior official whom the president has 
made responsible for the exercise of the power. Whether 
in fact the adopted procedure effectively assures that only 
lawful actions by competent agency authorities are taken 
is another matter. Exeept as the courts can get at for- 
mally defective actions, it is a matter beyond their compe- 
tence to remedy. 


Sub-Subdelegation: The Horizontal Distribution 
of Power 


It has been observed elsewhere that “the beginnings 
of the extreme mobility of executive authority that was 
so notable a characteristic of administration in World 
War II” are rooted in the experience of World War I.” 
In the Second World War, however, the distribution and 
movement of subdelegated administrative authority be- 
tween agencies was not confined by the pattern of execu- 
tive practice in the First World War. Striking proced- 
ural innovations characterized this aspect of wartime 
administration under President Roosevelt. Four types 
of provisions appear with some regularity, usually in Ex- 
ecutive Orders rather than in statutes for we are here 
dealing with a fabric of procedure woven almost entirely 
by the administrator: (1) A requirement that one agency 
consult with another before exercising any of its dele- 
gated powers; (2) A requirement that action by one 


39 See Part I of this article, (1947) 15 Geo. Wasu. L. Rev. 247, 270. 
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agency be subject to the prior approval of another; (3) 
Authority to issue controlling directives to another 
agency; (4) Authority to subdelegate power received 
from the President to officers of another agency. 

These provisions open up a unique, complex and still 
imperfectly understood area of wartime administration, 
an area in which official behavior was all but outside the 
scope of both judicial inquiry and legislative regulation. 
Full understanding must wait upon exhaustive investi- 
gation, especially by researchers in public administration, 
but even to a limited inquiry these provisions reveal some- 
thing of the nature of the distribution of administrative 
power in World War II and of the relationship of the 
President to the subordinate heirarchy brought into be- 
ing for the execution of his war powers. The provisions 
embody techniques conceived by the administrator and 
utilized by him as formal ties with which to bind together 
the disparate bits of the wartime administrative organ- 
ization into an effective working system. Delegated war 
powers were parceled out among various specialized 
agencies, each invested with authority in different but 
interrelated substantive fields, each with its own special 
standards, policies and responsibilities, each usually ad- 
ministratively independent of the other and thus able to 
move about with some degree of autonomy, and the group 
as a whole exhibiting diverse bases and conceptions of 
jurisdiction.” The paramount administrative need was 
the creation of an efficiently articulated system whose es- 
sential unity would be realized in the everyday details of 
its operation. The quest for an integrated administrative 
system raised the problem of inter-agency relationships 
to a position of commanding importance in World War 
II. The problem was left to the President to solve, but 
it was too big and complex to be solved by frequent resort 


49 INDUSTRIAL MOBILIZATION FoR War, of. cit. supra note 35, at pp. 972-974. 
O’Brian and Fleischmann, supra note 29, at pp. 15-21. 
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to his immediate intervention. A group of inter-agency 
controls came to be formalized in Executive Orders (at 
times they carried over into statutes) and these controls 
were made operative at a point in the heirarchy short of 
the office of the President. The result was a situation in 
which numerous administrative agencies were supposed 
to look not to the President but to another agency for 
either a grant of power or the criteria to govern its exer- 
cise, or both. There is evidence of a resort to similar 
inter-agency controls in World War I to meet the iden- 
tical problem, but they were not as varied and seem never 
to have been employed on nearly as extensive a scale as 
in World War II.” 

Obscurity has cloaked the requirement that one agency 
consult with another before exercising any of its dele- 
gated powers. It was, however, a requirement that ap- 
peared early in the period of national defense, was appar- 
ently on its way to becoming a standard qualification of 
Presidentially subdelegated power, and was forever crop- 
ping up unexpectedly here and there in Executive Or- 
ders.** Although the requirement revealed concern for 
the important problem of fitting an agency into a system 
into which there were already crowded numerous admin- 
istrative units vested with powers which affected each 
others responsibilities, this was precisely the problem that 
the requirement of prior consultation could not and did 
not solve. It never effected a basic division of authority 
as between one agency and another with respect to mat- 
ters over which each could assert a claim of power to 
decide. 

The requirement that action by one agency be subject 
to the prior approval of another was an oft used inter- 
agency control. As employed in Executive Orders, ex- 


41 Part I, op. cit. supra note 38. 

42 Ex. O. 8629, 6 Fed. Reg. 191 (1941) (OPM); Ex. O. 8734, 6 Fed. Reg. 
1917 (1941) (OPACS); Ex. O. 8890, 6 Fed. Reg. 4625 (1941) (ODHWS) ; 
Ex. O. 9276, 7 Fed. Reg. 10091 (1942) (PAW); Ex. O. 9332, 8 Fed. Reg. 
5355 (1943) (SFAW). 
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ceptions were made for matters of military necessity or 
urgency, and at times the criteria limiting the discretion 
of the agency with power to approve were specified.” To 
the extent that authority to review and approve the action 
of another agency was conferred by Executive Order, the 
touchy question of one agency attempting to control func- 
tions delegated to and exercised by another was settled by 
direct intervention of the President. Although the re- 
quirement of prior approval was an accurate index of 
the location of controlling discretion in the hierarchy, in 
practice inter-agency disputes over jurisdiction had to 
be settled before the requirement would be accepted as 
settled procedure.“ And inter-agency jurisdictional ques- 
tions remained even when the requirement was incorpo- 
rated in a statute, although now the courts settled such 
questions when called upon to interpret the applicable 
statute.*° 

The full spotlight of notoriety in World War II was 
reserved for the authority to issue controlling directives 
to another agency. Executive Orders contained no pro- 
cedural limitations or conditions upon the authority to 
issue policy directives, orders, standards, or regulations 
binding upon another agency. Instead Executive Orders 
concentrated on the finality of these directives and the re- 
quirement of obligatory compliance, thus investing the 


43 Ex. O. 9276 and Ex. O. 9332, both supra note 42; compare Ex. O. 8875, 
6 Fed. Reg. 4483 (1941) (SPAB) and Ex. O. 8942, 6 Fed. Reg. 5909 (1941) 
(Requisitioning of Property). 

44 Jurisdiction was no problem in the case of an agency like the Office of War 
Mobilization, which clearly had a superior status in the hierarchy and which 
was free to exert its authority over the agencies subordinated to it by whatever 
means it deemed appropriate. Ex. O. 9347, 8 Fed. Reg. 7207 (1943), as 
amended by Ex. O. 9361, 8 Fed. Reg. 9861 (1943). Jurisdiction was a problem 
in the case of an agency which stood on a seemingly equal plane in the admin- 
istrative hierarchy with the agency over which it sought to impose the control 
of prior approval. See, for example, MINUTES OF THE WaR PropuctTIon Boarp, 
Historical Reports on War Administration, Documentary Publication No. 4 
(1946), Meeting 43 and Meeting 45. 

45 See, for example, Bowles v. Strickland, 151 F. (2d) 419 (C. C. A. 5th, 
1945) ; Bowles v. Miller, 151 F. (2d) 992 (C. C. A. 10th, 1945); Bowles v. 
American Brewery Co., 146 F. (2d) 842 (C. C. A. 4th, 1945) ; Bowles v. Sun- 
shine Packing Corporation of Pa., 59 F. Supp. 164 (W. D. Pa. 1945); Taub 
v. Bowles, 149 F. (2d) 817 (Em. App. 1945), cert. den. 326 U. S. 732, 66 Sup. 
Ct. 39, 90 L. ed. 435 (1945) ; Bowles v. Rock, 55 F. Supp. 865 (Neb. 1944). 





SUBDELEGATION OF ADMINISTRATIVE AUTHORITY 499 


directives with a deceptively authoritative character. “ 
Statutes granting authority to an agency to issue direc- 
tives were apt to impose procedural limitations upon its 
exercise.” But some Executive Orders enumerated the 
specific policies and standards which the administrator 
was supposed to effectuate through the medium of direc- 
tives.** As it operated in World War II, the directive 
authority exposed the confusing intricacies of inter- 
agency administrative processes and laid bare the fre- 
quent disparity between legal power and bureaucratic 
power in the wartime hierarchy. The exercise of the 
authority to issue directives does not appear to have been 
characterized by standardized administrative procedures. 
Throughout the war Congressional investigating commit- 
tees exhibited a continuing interest in the directive au- 
thority of the various war agencies, and committee re- 
ports commented on the very evident fumbling, confu- 
sion, and conflict that attended its exercise.“ ‘The most 
severe committee criticisms, however, relate to the exer- 


cise of the directive authority in the post-war reconver- 
sion period.” Yet they were not as critical or as disillu- 


46 Ex. O. 9024, 7 Fed. Reg. 329 (1942) (WPB); Ex. O. 9250, 7 Fed. Reg. 
7871 (1942) (OES); Ex. O. 9246, 7 Fed. Reg. 7379 (1942) (Rubber Direc- 
tor) ; Ex. O. 9347, 8 Fed. Reg. 7207 (1943) (OWM). Cf. Ex. O. 9279, 7 Fed. 
Reg. 10177 (1942) (WMC). 

47 A statutory provision prohibited the Director of the Office of War Mobili- 
zation and Reconversion from subdelegating to another his power to issue 
orders and regulations to other executive agencies. 58 Strat. 785 (1944), 50 
U. S. C. App., Supp. V, §1651(d) (1946). The amended Emergency Price 
Control Act provided: “All agencies, offices, or officers of the Government ex- 
ercising supervisory or policy-making powers over the Office of Price Admin- 
istration, War Food Administration, or War Production Board, whether such 
powers are delegated to such agency, office, or officer by this or any other Act 
or by Executive Order, shall exercise such powers only through formal writ- 
ten orders or regulations which shall be promptly published in the Federal 
nae ...” 58 Strat. 637 (1944), 50 U S. C. App, Supp. V, §921 (e) 
( 5). 

48 Policies to be effectuated by the Economic Stabilization Director—Ex. O. 
9250, 7 Fed. Reg. 7871 (1942) ; Ex. O. 9281, 8 Fed. Reg. 13083 (1943) ; Ex. O. 
9328, 8 Fed. Reg. 4681 (1943). Policies to be effectuated by the Chairman of 
the War Manpower Commission—Ex. O. 9279, 7 Fed. Reg. 10177 (1942) ; Ex. 
O. 9328, 8 Fed. Reg. 4681 (1943); Ex. O. 9301, 8 Fed. Reg. 1825 (1943). 


49 H. Rept. 2396, 77th Cong., pp. 21-23 (1942); H. Rept. 2589, 77th Cong. 
pp. 12, 14, 17-18 (1942); S. Rept. 10, Part 9, 78th Cong., pp. 4-5 (1943). 

50 Final Report of the Sclect Committee to Investigate Disposition of Sur- 
plus Property, 79th Cong., Committee Print, pp. 40-42, 49 (1947). 
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sioned as the administrator’s own assessment of the utility 
of the directive authority.” 


The Power of an Officer to Redelegate His Authority 
to the Officers of Another Agency ; 


In World War II the classic illustration of an official 
empowered to redelegate the power and discretion vested 
in him by the President to another official or agency out- 
side of his immediate administrative jurisdiction was 
supplied by the WPB Chairman. The basic charter of the 
WPB, Executive Order 9024, had been drafted under the 
direction of Donald M. Nelson,” and included within 
the Order was a provision authorizing the WPB Chair- 
man to “exercise the powers, authority, and discretion 
conferred upon him by this Order through such officials 
or agencies and in such manner as he may determine.” 
Executive Order 9040 repeated the foregoing, but broad- 
ened it to include powers conferred “upon him by this or 
any other Order.” ™ Like language appeared again in 
Executive Order 9125, with, however, a special reference 
to the Office of Price Administration as an agency 
through which the Chairman of the WPB “may perform 
the functions and duties, and exercise the powers, author- 
ity, and discretion conferred upon him.” At the same 
time the WPB Chairman was specially authorized “to 
delegate to the Office of Price Administration or the Price 
Administrator such of his functions, duties, powers, au- 
thority, or discretion with respect to priorities or ration- 


51 Rauh, Government by Directive—A Case History (1947) 61 Harv. L. Rev. 
88 


52 Nelson, ARSENAL oF Democracy (1947) pp. 196-197. 

537 Fed. Reg. 329 (1942). It was Nelson’s opinion that the problems of war 
production were too complex to be solved by “the assignment of full and sole 
responsibility to a single individual.” He considered this too simple for the 
task at hand and he also stated that he regarded it as running counter to what 
was essential for “a domocratic (sic) multiple-agency form of government.” 
Regarding with favor the idea of a pluralistic administrative universe, he said: 
“We deny the theory of the superman in favor of releasing the talents of the 
many.” Hearings before a Subcommittee of the House Committee on Appro- 
priations on the First Supplemental National Defense Appropriation Bill for 
1943, 77th Cong., 2d Sess. (1942), Part 2, pp. 257-258. See, too, the discussion 
in INDUSTRIAL MOBILIZATION FOR WAR, op. cit. supra note 35, at pp. 207-230. 

547 Fed. Reg. 527 (1942). 
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ing, as he may deem to be necessary or appropriate for 
the effective prosecution of the war.”* Actually a sub- 
delegation of the rationing power to OPA had already 
been made by the Chairman of the WPB, and though it 
had been done with the express approval of the President, 
Executive Order 9125 now reaffirmed that earlier ac- 
tion.” 

By a succession of Executive Orders the President had 
placed the Chairman of the WPB in a position to redele- 
gate to other agencies the four great legal powers vested 
in the Board—procurement, requisitioning, priority, and 
allocations, included in which was the power to ration.” 
WPB never moved to assume the procurement power, 
Nelson deciding instead that it should remain with the 
Services, with the WPB confined to controlling procure- 
ment policies, methods, and procedures.” But the pow- 
ers of requisitioning, priority and allocations were, in 
varying degree, redelegated by the WPB to other agen- 
cies. Administrative arrangements whereby the Army 
and Navy were permitted to exercise a limited power to 
assign priorities to military orders had existed under both 
the NDAC and OPM. The WPB not only validated all 
prior delegations of priority powers to the ANMB but 
also made further delegations of its own as regards the 
rating of Army and Navy contracts.” The legality of 
these transfers of priority power by the NDAC, the OPM 
and the WPB was never challenged. Civilian agencies 
like the Petroleum Administration for War and the War 
Food Administration received independent grants of 
priority and allocation powers from the President, to be 
exercised subject to the direction of the Chairman of the 


557 Fed. Reg. 2719 (1942). 

56 WPB Directive 1, 7 Fed. Reg. 562, (1942). An explanation of the dele- 
gation is contained in INDUSTRIAL MOBILIZATION FOR WAR, op. cit. supra note 
35, at pp. 226-227. 

57 Gallagher’s Steak House v. Bowles, 142 F. (2d) 530 (C. C. A. 2d, 1944), 
cert. den. 322 U. S. 764, 64 Sup. Ct. 1288, 88 L. ed. 1591 (1944). 

58 INDUSTRIAL MOBILIZATION FOR WAR, op. cit. supra note 35, at p. 212. 

59 Td, at pp. 171-175, 218. See 32 C. F. R., 1944 Supp., Ch. IX, § 903.144 and 
Priorities Instructions, Army and Navy Munitions Board, February 18, 1942. 
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WPB, and the administrative arrangements effected be- 
tween them and the WPB for an orderly exercise of these 
jointly held powers did not call for any redelegation of 
authority by the latter.” 

The broad requisitioning power granted the President 
by the Requisitioning Act of 1941 could be exercised 
“through such department, agency, board, or officer as 
he shall direct or appoint.” ‘The Act stated that “The 
President may issue such rules and regulations . . . as may 
be necessary and proper to carry out” its provisions. The 
President personally exercised his rule-making authority 
to establish a basic procedural pattern to govern the 
requisitioning of property required for national defense. 
The President then subdelegated, first to the OPM and 
then to the WPB, the administration of the system for 
requisitioning as set forth in his regulations.” ‘The inter- 
agency transfers of the requisitioning power that took 
place subsequent to the promulgation of the regulations 
by the President fell within the confines he had marked 
out in his governing Executive Order.” Property could 
be requisitioned by the WPB acting on its own initiative; 
by other agencies acting at the request of WPB; and by 
other agencies acting on proposals to requisition which 
they had initiated and had had approved by the WPB. 
The procedure for the last alternative required the sub- 
mission of the requisitioning proposals initiated by other 
agencies to the WPB and a written determination by “the 
Chairman of the War Production Board . . . whether 
such proposal is consistent with his priorities and alloca- 
tions program and general production and supply plan.” 


60 Fx. O. 9276, 7 Fed. Reg. 10091 (1942) (PAW); Ex. O. 9280, 7 Fed. Reg. 
10179 (1942) (Nation’s Food Program) ; Ex. O. 9334, 8 Fed. Reg. 5423 (1943) 
(WFA). And see O’Brian and Fleischmann, supra, note 29, at pp. 19-20. 

6155 Srat. 742 (1941), 50 U. S. C. App., Supp. V, § 721 (1946) as amended. 

62 Ex. O. 8942, 6 Fed. Reg. 5909 (1941); Ex. O. 9040, 7 Fed. Reg. 527 
(1942) ; Ex. O. 9138, 7 Fed. Reg. 2919 (1942). 

63 For agency regulations dealing with the requisitioning of property, see: 6 
Fed. Reg. 6376 (1941); 7 Fed. Reg. 561 (1942); 7 Fed. Reg. 5746 (1942); 8 
Fed. Reg. 8994 (1943); 8 Fed. Reg. 13381 (1943); 8 Fed. Reg. 13885 (1943). 

647 Fed. Reg. 5746, 5747 (1942) ($902.2 (b)). The determination was not 
made personally by the WPB chairman, for he had sub-subdelegated the “pow- 
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Controversies over the exercise of the requisitioning 
power did not raise any questions about the validity of 
the particular inter-agency redelegations of power which 
took place within the pattern established by the Presi- 
dent, and one can conclude from the judicial opinions 
that there was no basis for questions of this sort.** 

Legal controversy centered upon the subdelegation by 
the WPB of its retail rationing authority to OPA.” Once 


ers, duties and discretion” vested in him by the regulations issued under the 
Requisitioning Acts. 7 Fed. Reg. 561 (1942) ; 7 Fed. Reg. 5746 (1942) ; 8 Fed. 
Reg. 13885, 13886, (1943). 

“The requisitioning power was not used to interfere with allocation or pri- 
orities control over the flow of essential items but did supplement the priorities 
and allocations system whenever other actions were not applicable or proved 
insufficient to get such items to the right place at the right time.” Procurement 
Policy Division WPB, History of the Procurement Policies of the War +7 
duction Board and Predecessor Agencies: 1940-1945, December 29, 1945, P. 2 
file 020.1R. And see O’Brian.and Fleischmann, supra note 29, at pp. 13- 14. 


65 “No issue is made respecting the designation of Metals Reserve Company 
as an agency empowered by the President to exercise the statutory authority. 
Therefore, the steps conferring that power will not be discussed here, beyond 
the comment that their regularity is clearly shown from the records, orders and 
regulations submitted by the defendants, who are before the court.” Alpirin v. 
Huffman, 49 F. Supp. 337, 338-339 (Neb. 1943). See also In re Spier Air- 
craft Corporation, 137 F. (2d) 736 (C. C. A. 3d, 1943), cert. den. 321 U. S. 
770, 64 Sup. Ct. 528, 88 L. ed. 1065 (1944); Louisville Flying Service, Inc. v. 
United States, 64 F. Supp. 938 (W. D. Ky. 1945); In re Mississippi Valley 
Iron Co., 58 F. Supp. 222 (E. D. Mo. 1944); In re Inland Waterways, 49 F. 
Supp. 675 (Minn. 1943). 


66 Supra note 56. A summary of the inter-agency delegations of author- 
ity made by the WPB is given below. Some were signed by the WPB chair- 
man, while others, reflecting the dispersion of administrative authority within 
the Board, were signed by the Executive Vice-Chairman, the Program Vice- 
Chairman, and the Director of Industry Operations, later the Director General 
for Operations. 


1. To the Office of Price Administration 


WPB Directive No. 1 (Delegation of retail rationing authority), Supple- 
mentary Directives 1A (Passenger autos), 1B (Retreaded and recapped 
tires and materials for this purpose), 1D (New and used typewriters), 1E 
(Sugar), 1G (New bicycles for adults), 1H (Gasoline), 1K (Farm ma- 
chinery and equipment), 1M (Meat), 1N (Rubber footwear), 10 (Fuel 
oil), 1P (Fluid milk), 1Q (Superseded 1B, 1H and WPB Order M-15-c), 
1R (Coffee), 1S (Domestic Stoves), 1T (Shoes), 1U (Firewood), 1W 
(Anthracite Coal), 1X (Passenger autos, revoking 1A). 

. To the War Food Administrator 
WPB Directive 15 (Sale, disposition, and use of pyrethrum and rotenone 
insecticides ). 
Directive 26 (Issuance of regulations to govern the procedure that must 
be = by farmers in getting lumber for their essential agricultural 
needs). 
Directive 28 (Assignment of preference ratings to farmers for internal 
combustion engines and generator sets). 


Directive 37 (Preference rating authority for containers for Lend-lease 
food shipments). 
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over the hurdle of whether rationing was included within 
the power to allocate,” the remaining barrier was the ade- 
quacy of the authority of WPB to invest a portion of this 
power inthe OPA. It was not a formidable barrier. The 
power to allocate could be exercised by the President 
“through such department, agency, or officer of the Gov- 
ernment as he may direct and in conformity with any 


3. To the Office of Defense Transportation 


WPB Directive 19 (Transportation and delivery of bituminous coal). 
Directive 21 (Allocating use of rubber-borne transportation equipment and 
facilities). 

Directive 36 (Rationing of new and used commercial motor vehicles). 

. To the Secretary of Agriculture 
WPB Directive 11 (Control over the sale, movement, and disposition of 
livestock). 

Directive 12 (Setting aside spray dried milk for governmental war re- 
quirements). 

. To the Commodity Credit Corporation 
WPB Directive 7 (Allocation authority over vegetable oil seeds and oil 
seed products). 

. To the Bureau of Narcotics, Treasury Department 
WPB Directive 10 (Authority over the production, distribution, and use 
of narcotic drugs). 

. To the Administrator of Civil Aeronautics 
WPB Directive 38 (Distribution of aviation gasoline for civilian aviation 
purposes). 

. To the Veterans Administration 
WPB Directive 39 (Power to assign and apply preference ratings to the 
delivery of materials). 

. To the Aircraft Scheduling Unit of the Aircraft Resources Control Office 
WPB Directive 34 (Power to authorize delivery and acceptance of de- 
livery of magnesium products). 

. To the Office of War Information 
WPB Directive 17 (Control over sale, lease, trading, loan, delivery, ship- 
ment or transfer of 35mm film). 

. To the Foreign Economic Administration 
WPB Directive 27 (Assignment of preference ratings up to and including 
AA-3 to the delivery for export of certain material). 

. To the Solid Fuels Administration for War 
WPB Directive 33 (Power over the sale, delivery, and transfer of coke 
to domestic consumers). 

. To the Petroleum Administrator for War 
WPB Directive 30 (Delegates power of the WPB under Executive Order 
9125 to facilitate the exercise by the Petroleum Administrator for War 
of the powers delegated to him by Executive Order 9276). 

. To the National Housing Agency 
WPB Directive 24 (Assignment of preference ratings and allotments of 
controlled materials for public and private war housing). 

WPB Directive 25 (Approval of rents to be charged by owners of pri- 
vate war housing). 

. To the Army and Navy Munitions Board 
Industry Operations Division Administrative Order No. 1 (Assignment 
and extension of preference ratings to military supply contracts; to orders 
of foreign governments coming within the Lend-Lease Act; to construction 
projects; and to machine tools and other capital equipment). 

87 Gallagher’s Steak House v. Bowles, supra note 57. 
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rules or regulations which he may prescribe.” ‘The 
President had subdelegated this power to the Chairman 
of the WPB and in so doing had very pointedly left the 
latter free to exercise the power through other agencies. 
OPA had been invested with a limited power to ration 
even before the WPB came into existence, SPAB having 
authorized OPA to ration sugar, automobiles, and trucks 
on January 13, 1942. Three days later WPB replaced 
SPAB, and on January 24, 1942, Nelson invested OPA 
with general rationing authority. In the following week 
the Emergency Price Control Act of 1942 was enacted, 
Congress including in the Act a provision authorizing 
the President “to transfer to the Office of Price Admin- 
istration any of the powers and functions relating to pri- 
orities or rationing conferred by law upon any other de- 
partment or agency of the Government with respect to 
any particular commodity or commodities.” On April 
7 the President approved all previous transfers of power 
by the WPB Chairman to OPA and expressly authorized 
whatever redelegation of priorities and rationing powers 
was “necessary or appropriate for the effective prosecu- 
tion of the war.” ™ 

Thus the redelegation to OPA of the power to ration 
was supported by a very firm legal foundation. Statu- 
tory authority to act through any officer or agency of the 
President’s own choosing and in conformity with what- 
ever rules he might prescribe undoubtedly indicated that 
Congress intended “to grant the most flexible powers to 
the President and subordinate agencies with respect to 


68 Supra, pp. 304-305. 


69 TNDUSTRIAL MOBILIZATION FOR WAR, op. cit. supra note 35, at p. 226. The 
OPA had also received a grant of rationing power from OPM. “On Decem- 
ber 11, 1941, the Office of Production Management stopped the sale, transfer, 
and delivery of new tires, and, on December 27, authorized the office of Price 
Administration to ration automobile tires.” THe Unrrep States at War: 
Development and Administration of the War Program by the Federal Govern- 
ment (1947) p. 164. The Tire Rationing Regulations issued December 30, 1941, 
were sustained in Standard Oil Co. of Kansas v. Angle, 128 F. (2d) 728 (C. C. 
A. 5th, 1942) and Henderson v. Smith-Douglass Co., supra note 3. 

70 56 Strat. 23, 29 (1942), 50 U. S. C. App., Supp. V, §921 (b). 

71 Supra note 55. 

5 
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the assignment of priorities to the allocation of mate- 
rial.” ** Certainly this was true so far as the choice of 
administrative apparatus for the exercise of a delegated 
war power was concerned. And it was on this ground 
that most of the decisions sustained the redelegation of 
rationing authority to the OPA.” The cooperative inter- 
play of Presidential action and statute with respect to the 
action of the WPB Chairman, similar to the procedure 
followed in imposing the Japanese curfew restrictions, 
supplied another ground for sustaining WPB Directive 
No. 1. Summarizing both grounds, the opinion in 
O’Neal v. United States said: 

... Since it is not unconstitutional for Congress to invest the 
President with the power of allocation, it follows that the ex- 
press provision giving him authority in turn to delegate these 
powers to other administrative boards or officials is valid. Ki- 
yoshi Hirabayashi v. United States... . 

The contention that WPB had no authority to delegate pow- 
ers to OPA has no merit when we consider that Congress ex- 
pressly authorized the OPA to exercise these powers and the 


President himself expressly delegated to OPA all powers of 
rationing under the Act." 


The ease and frequency with which war powers were 
transferred from one administrative agency to another 
called for publication of all interagency transfers of 
power, as well as for some standardization of redelegation 
procedures. Wartime legislation left these matters with- 


72 United States v. Trilling, 51 F. Supp. 843, 845 (E. D. Pa. 1943). “It is 
clear that in the enactment of the Second War Powers Act Congress intended 
to create a fluid method of meeting wartime emergencies and necessities. Pri- 
marily, the ‘Priorities Powers’ provisions of the Second War Powers Act... 
were designed to permit a system of utmost flexibility in meeting wartime re- 
quirements ‘in the supply of any material or of any facilities for defense... .’” 

“The dislocation of sources of supplies incident to a war-time economy makes 
imperative a maximum flexibility and fluidity in the administration of any 
regulatory priorities procedure.” (Ibid) Nevertheless, it was not clear that 
Congress had employed language which left the President free to divest him- 
self of the full scope of the rule-making authority that had been delegated to 
him. See the discussion supra, pp. 306-313. 

78 Gallagher’s Steak House v. Bowles, supra note 57; United States v. Ran- 
dall, 50 F. Supp. 139 (E. D. N. Y. 1943), aff'd 140 F. (2d) 70 (C. C. A. 2d, 
1944) ; La Porte v. Bitker, 50 F. Supp. 882 (E. D. Wisc. 1944), aff’d 145 F. 
(2d) 445 (C. C. A. 7th, 1944); Perkins v. Brown, supra note 36; Henderson v. 
Bryan, 46 F. Supp. 682 (S. D. Calif. 1942). 

74140 F. (2d) 908 (C. C. A. 6th, 1944), cert. den. 322 U. S. 729, 64 Sup. Ct. 
945, 88 L. ed. 1565 (1944). 
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in administrative discretion. Delegations of authority 
between agencies took a variety of forms. With respect 
to publication, administrative practice was such that 
despite the inapplicability of the Federal Register Act 
unpublicized delegations of authority between agencies 
were exceedingly rare."* The realm of combined or mul- 
tiple agency action contained novel procedural questions 
but they were almost never litigated, and in the absence of 
statutory criteria it is doubtful whether satisfactory prin- 
ciples for their solution could have been evolved by the 
courts.”° 

75 Gibbs v. United States, 150 F. (2d) 504 (C. C. A. 4th, 1945), cert. den. 
326 U. S. 771, 66 Sup. Ct. 175, 90 L. ed. 465 (1945). And note the following 


with respect to the President’s letter of May 28, 1941, establishing the Office of 
Petroleum Co-ordinator for National Defense: 

“It was deemed important that this basic document be available to all 
concerned, and officially recorded. Officials of the Federal Register were at 
first inclined to consider that the letter of May 28 was not the type of 
document to be published in the Register, but, after a conference with these 
officials, the letter was published on June 7, 1941, 6 F. R. 2760.” 


A History oF THE PETROLEUM ADMINISTRATION FOR War: 1941-1945 (1946) 
p. 14. 


76 See Defense Supplies Corp. v. Norwalk Tire and Rubber Co., 61 F. Supp. 
252 (S. D. N. Y. 1945); Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209 
(D. C. Mo. 1945) aff'd. 157 F. (2d) 87 (C. C. A. 8th, 1946), cert. den. 329 
U. S. 788, 67 Sup. Ct. 355, 91 L. ed. 237 (1946); Toledo, Peoria and Western 
R. R. v. Stover, 60 F. Supp. 587, 596-597 (S. D. Ill. 1945). 
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EDITORIAL NOTES 


PRICE AS A FACTOR IN THE DETERMINATION OF AIR CARRIER 
MERGER AND ACQUISITION CASES 


INTRODUCTION 


An acquisition or merger involving an air carrier requires ap- 
proval by the Civil Aeronautics Board under one or more of three 
sections of the Civil Aeronautics Act.’ Section 401 (i) provides that 
no certificate of convenience and necessity may be transferred unless 
such transfer is approved by the Board as being consistent with the 
public interest. Section 408(a) (2) provides that it shall be unlaw- 
ful, unless approved by the Board, for any air carrier to purchase the 
properties or any substantial properties of any air carrier. Section 
408(b) provides that such approval shall be given unless the trans- 
action will not be consistent with the public interest. Section 412(a) 
requires that all agreements between an air carrier and another air 
carrier or any other carrier, which may affect air transportation, be 
filed with the Board. Section 412(b) provides that the Board shall 
disapprove such agreements if they are found to be adverse to the 
public interest, or in violation of the Act. 


The fact that Section 401(i) requires an affirmative finding while 
sections 408(b) and 412(b) require a negative finding is of little 
importance.” The public interest is the primary consideration and the 
test of the public interest is the same under each section.* Public in- 
terest, as here used, however, is not a mere general reference to pub- 
lic welfare but has a direct relation to definite statutory objectives.‘ 
These objectives include those set forth in Section 2 of the Act,° 


152 Star. 973 (1939), 49 U. S. C. § 401 (1940). 

2 Western-United, Acquisition of Air Carrier Property, C. A. B. Docket No. 
2839 at p. 4 (Aug. 25, 1947); Acquisition of Ferguson Airways, Inc., by 
Wien Alaska Airlines, Inc., 7 C. A. B. 769, 771 (1947); Acquisition of May- 
flower Airlines, Inc., by Northeast Airlines, Inc., 4 C. A. B. 680, 681 (1944) ; 
Acquisition of Marquette by TWA, 2 C. A. B. 1, 4 (1940). 

3 Western-United, Acquisition of Air Carrier Property, supra note 2; Amer- 
ican Airlines, Inc., Control of American Export Airlines, Inc., 6 C. A. B. 371, 
373 (1945); Acquisition of Mayflower Airlines, Inc., by Northeast Airlines, 
Inc.; Acquisition of Marquette by TWA, both supra note 2. 

4 Transfer of Woodley Airways’ Certificate to Pacific Northern Airlines, 
Inc., C. A. B. Docket No. 2022 at p. 10 (July 14, 1947); Acquisition of Fergu- 
son Airways, Inc., by Wien Alaska Airlines, Inc., supra note 2; Braniff Air- 
ways, Inc., Acquisition of Aerovias Braniff, S. A., 6 C. A. B. 947 (1946); 
Acquisition of Mayflower Airlines, Inc., by Northeast Airlines, Inc., supra 
note 2; Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., 4 
C. A. B. 654, 656 (1944); Acquisition of Marquette by TWA, supra note 2. 

5 Braniff Airways, Inc., Acquisition of Aerovias Braniff, S. A., supra note 
4; Acquisition of Mayflower Airlines, Inc., by Northeast Airlines, Inc., supra 
note 2; Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., supra 
note 4; Acquisition of Marquette by TWA, supra note 2. 
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which directs the Board, in the exercise of its powers and perform- 
ance of its duties, to consider, among other things, as being in the 
public interest: (a) the encouragement and development of an air 
transportation system properly adapted to the present and future 
needs of our foreign and domestic commerce, the Postal Service, and 
the national defense; (b) regulation of air transportation in such 
manner as to foster sound economic conditions in such transportation 
and improve relations between and coordinate transportation by air 
carriers; (c) promotion of adequate, economical and efficient service 
at reasonable charges without unfair or destructive competitive prac- 
tices; and (d) competition to the extent necessary to assure sound 
development. 

In arriving at its decisions the Board has, generally, chosen first to 
consider such matters as tendency toward monopoly and elimination 
of desirable competition, proper integration of resulting route pat- 
tern and effect on efficiency of management and safety of operation. 
If the proposed transaction is not found to be in the public interest on 
the basis of these considerations, it has, as a rule, been disapproved 
without consideration of the question of price.’ The Board has, on 
occasion, however, buttressed a decision of disapproval on these con- 
siderations by pointing out that considerations of price would also in- 
dicate disapproval.* If the finding is favorable on the foregoing con- 
siderations, the question of price becomes important for, while a 
favorable finding on this issue could hardly save an otherwise unde- 
sirable merger or acquisition, an unfavorable finding on it may be the 
basis for disapproval of an otherwise satisfactory transaction.® 


PRELIMINARY CONSIDERATIONS 


The price one carrier pays for the stock or assets of another may, 
at least theoretically, be contrary to the public interest because it is too 
high or because it is too low or possibly, where an acquisition or 
merger is accomplished by purchase of outstanding stock, because the 


6 52 Strat. 980 (1938), 49 U. S. C. § 402 (1940). 

7 American Airlines, Inc., Acquisition of Control of Mid-Continent Airlines, 
Inc., 7 C. A. B. 365 (1946); Alaska Airlines, Acquisition of Cordova Air 
Service, 4 C. A. B. 708 (1944); American Export Airlines-American Export 
Lines-Control-American Export Airlines, 3 C. A. B. 619 (1942); United Air 
Lines, Acquisition of Western Air Express, 1 C. A. A. 739 (1940); but cf. 
National-Caribbean Atlantic Control Case, 6 C. A. B. 671, 678 (1946). 

8 Transcontinental & Western Air, Inc.-Arizona Airways, Inc., Route 38 
Transfer, 7 C. A. B. 787 (1947); National-Caribbean Atlantic Control Case, 
6 C. A. B. 671 (1946). 

®Thomas E. Gordon d.b.a. Orlando Airlines, Transfer of Certificate, 7 
C. A. B. 429 (1946); Acquisition of Mayflower Airlines, Inc., by Northeast 
Airlines, Inc., 4 C. A. B. 680 (1944); Acquisition of Marquette by TWA, 2 
C. A. B. 1 (1940); see Western-United, Acquisition of Air Carrier Property, 
C. A. B. Docket No. 2839 at p. 26 (Aug. 25, 1947). 
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majority stockholders are given disproportionately favorable treat- 
ment in distribution of the proceeds of the sale. No case rests square- 
ly on this latter point, although the practice has been severely crit- 
icised in one case in which approval was granted *° and another in 
which it was withheld.” As to price level, all the cases to date have 
involved prices which were in issue as being too high. A price which 
is too high is contrary to the public interest not through any direct 
impact on the public, but indirectly through the result such payment 
may have on the paying carrier’s ability to render, at the least pos- 
sible cost, the volume and quality of service required by the domestic 
and foreign commerce, the Postal Service and the national defense. 
A payment may be too high with or without considering it in rela- 
tion to the value of the assets or stock for which it is given. It may 
be too high without relation to the value of the assets acquired, if the 
carrier’s current or total resources are so seriously drained by such 
payment as to impair its capacity to continue to render adequate 
service. Although this factor has often been considered, it has created 
no controversy and no price has yet been judged excessive on this 
ground.’ In these decisions the Board has considered the price in rela- 
tion to one or more of the following factors: earnings position,’* total 
assets,’* current assets,’* net current assets,” credit resources,” sur- 


10 Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., 4 C. A. B. 
654, 662, 663 (1944). 

11 National-Caribbean Atlantic Control Case, supra note 8. 

12 Western-United, Acquisition of Air Carrier Property, C. A. B. Docket No. 
2839 at p. 35 (Aug. 25, 1947); Acquisition of Ferguson Airways, Inc., by 
Wien Alaska Airlines, Inc., 7 C. A. B. 769, 772 (1947); American Airlines, 
Inc., Control of American Export Airlines, Inc., 6 C. A. B. 371, 378 (1945); 
Acquisition of Mayflower Airlines, Inc., by Northeast Airlines, 4 C. A. B. 680, 
682 (1944); Western Airlines, Inc., Acquisition of Inland Air Lines, Inc., 
4C. A. B. 654, 659 (1944) ; United Airlines Transport Corporation, Acquisition 
of Lamsa, S. A. 4 C. A. B. 409, 413 (1943); Wien Alaska Airlines, Inc., 
Sigurd Wien, and Mirow Air Service-Acquisition of Mirow Air Service, 3 
C. A. B. 207, 210, 212 (1941). 

18 American Airlines, Inc., Control of American Export Airlines, Inc., supra 
note 12; Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., 4 
C. A. B. 654, 660 (1944); United Air Lines Transport Corp., Acquisition of 
Lamsa, S. A.; Wien Alaska Airlines, Inc., Sigurd Wien, and Mirow Air 
Service-Acquisition of Mirow Air Service, both supra note 12. 

14 Acquisition of Mayflower Airlines, Inc., by Northeast Airlines, Inc.; 
Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc.; United Air 
Lines Transport Corp., Acquisition of Lamsa, S. A. all supra note 12. 

15 Western-United, Acquisition of Air Carrier Property; American Airlines, 
Inc., Control of American Export Airlines, Inc.; Acquisition of Mayflower 
Airlines, Inc., by Northeast Airlines, Inc.; Wien Alaska Airlines, Inc., Sigurd 
ee Mirow Air Service-Acquisition of Mirow Air Service, all supra 
note 12. 

16 Western-United, Acquisition of Air Carrier Property; Acquisition of 
Mayflower Airlines, Inc., by Northeast Airlines, Inc., both supra note 12; 
Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., supra note 13. 

17 Wien Alaska Airlines, Inc., Sigurd Wien, and Mirow Air Service-Acqui- 
sition of Mirow Air Service, supra note 12. 
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plus position,” and net worth.” No fixed relations to any of them 
seems to have been required so far. The existence of favorable earn- 
ings and net current assets would seem to be most important. In one 
case the acquisition of a foreign carrier was disapproved, not because 
the price was too large or out of line with asset values, but because it 
appeared that expansion plans and future operating losses would very 
likely be a serious drain on the resources of the acquiring carrier.” A 
similar position has been taken in one dissenting opinion.” 

A more thorough consideration has been given to the relationship 
between the price and the value of the assets being acquired. Con- 
troversy has arisen as to how value is to be determined and what rela- 
tion the price must bear to it to gain approval. The purchase price 
which will be permitted has not been limited to the amount which the 
acquiring carrier may include in its rate base.” If the price represents 
no more than the fair market value of the physical assets involved, it 
has been uniformly approved.” This has held true even where the 
supporting evidence as to fair market value might appear to be overly 
optimistic.* Where, however, the transaction involves the purchase 
of assets which another air carrier has already dedicated to public 
use, the Board has consistently held that the investment value to the 
acquiring carrier for rate-making purposes shall be no more than 
when the assets were in the hands of the selling carrier, even though 
their fair market value at the time of transfer is greater.” It has been 
argued that under the prudent investment theory of rate making, it is 


18 Western-United, Acquisition of Air Carrier Property; American Airlines, 
Inc., Control of American Export Airlines, Inc.; United Air Lines Transport 
Corp., Acquisition of Lamsa, S. A., all supra note 12. 

19 Western-United, Acquisition of Air Carrier Property, supra note 12. 

20 Braniff Airways, Inc., Acquisition of Aerovias Braniff, S. A., 6 C. A. B. 
947 (1946). 

21 Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., 4 C. A. B. 
654, 667 (1944). 

22 Acquisition of Petersburg Air Service by Alaska Island Airlines, Inc., 
C. A. B. No. Docket 2871 at p. 8 (Dec. 31, 1947); Transfer of Woodley Air- 
ways’ Certificate to Pacific Northern Airlines, Inc., C. A. B. Docket No. 2022 
at p. 9 (July 14, 1947); ——— of Ferguson Airways, Inc., by Wien 
Alaska Airlines, Inc. 7 ‘a 769, 774 (1947); Western Air Lines, Inc.; 
Acquisition of Inland Air Tod 4 on 4C.A. B. 654, 669 (1944); Wien Alaska 
Airlines, Inc., Sigurd Wien, and Mirow Air Service- Acquisition of Mirow 
Air Service, 3C. A. B. 207, 214 (1941) ; Acquisition of Marquette by TWA, 
supp. opinion, 2 C. A. B. 409, 415 (1940). 

28 Acquisition of Ferguson Airways, Inc., by Wien Alaska Airlines, Inc., 
7 C. A. B. 769 (1947); Acquisition of Mayflower Airlines, Inc., by Northeast 
Airlines, Inc., supp. opinion, 6 C. A. B. 139 (1944) ; Wien Alaska Airlines, Inc., 
Sigurd Wien, and Mirow Air Service-Acquisition of Mirow Air Service, 3 
C. A. B. 207 (1941). 

24 Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., 4 C. A. B. 
654 (1944). 

25 Western-United, Acquisition of Air Carrier Property, C. A. B. Docket No. 
2839 at p. 38 (Aug. 25, 1947); Transcontinental and Western Air, Inc., Mail 
Rates, 4 C. A. B. 139, 149 (1943). 
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inconsistent for the Board to approve a purchase price as not inconsist- 
ent with the public interest and then refuse to allow all of it as a part 
of the rate base.?* The lack of merit in this objection is readily appar- 
ent when it is considered that modern regulatory bodies actually use a 
“depreciated original cost,” rather than a “prudent investment” prin- 
ciple in fixing a rate base.” An investment may be prudent in that it 
results in operating economies; still there may be no right on the 
part of the investor to a fair return on every dollar thereof. The 
modern rate base of depreciated original cost is a refinement of the 
prudent investment theory. Its use is necessary to prevent capitaliza- 
tion of earning power into rate bases through transfers. 


THE CONTROVERSIAL ISSUE: INTANGIBLE VALUES 


The really troublesome question the Board has continued to face 
in these cases is whether intangible elements of value such as good 
will, going concern value, earning power and the certificate of con- 
venience and necessity may be included in the price being consid- 
ered. 


Review of Decided Cases 


This question of how intangible elements of value are to be treated 
was first presented to the Board in 1940 in what has come to be 
known as the first Marquette case.* Transcontinental and Western 
Air desired to purchase Marquette Airlines, including its certificate 
of convenience and necessity, at a price equivalent to about fifteen 
times the tangible assets and was to pay a finder’s commission of 
some 10% for rather vague and inconsiderable services. Marquette 
had an operating history of poor service and severe economic losses. 
However, TWA estimated that in its hands and integrated with its 
system, operation of the Marquette routes would result in a substantial 
profit. The Board concluded that the purchase price largely repre- 
sented payment for the bare certificate of convenience and necessity, 
rather than the value of tangible assets or even good will and going 
concern value. It refused to approve the acquisition on the grounds 
that: 

A certificate of convenience and necessity given to an air car- 
rier conveys the privilege of operating as a common carrier 
between certain points. The privilege is one granted by Gov- 


ernment in the interest of an orderly and sound economic devel- 
opment of air transportation. Persons enjoying such a privilege 


26 Western-United Acquisition of Air Carrier Property, C. A. B. Docket No. 
2839 (dissenting opinion at p. 27) (Aug. 25, 1947). 

27 Kripke, A Case Stupy IN THE RELATIONSHIP OF LAW AND ACCOUNTING 
(1944); 57 Harv. L. Rev. 433, 441, n. 30. 

28 Acquisition of Marquette by TWA, 2 C. A. B. 1 (1940). 
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may use it to build up a valuable property, possessed not only of 
physical assets but also of substantial going-concern value rep- 
resenting the experience, the good-will, and the collective com- 
petence developed by the operating organization. Individuals 
cannot create the privilege that the certificate conveys; they do 
not exercise that privilege without restriction; and they cannot 
transfer it except under terms imposed by law. 

It would be clearly adverse to the public interest, as defined in 
the Civil Aeronautics Act, to allow a certificate of convenience 
and necessity to be treated as if it were a speculative security, to 
be sold by the holder to the highest bidder, or as if it were pos- 
sessed of value of its own, distinct from the legitimate expenses 
of initially securing a certificate, and from the values developed 
by the conduct of operations under the certificate. The transfer 
of certificates at inflated or speculative prices would not foster 
sound economic conditions in air transportation, as required by 
the provisions of Section 2 of the Act. It would not promote 
economical and efficient service at reasonable charges. It would 
not avert unfair or destructive competitive practices, but would 
serve rather to encourage the appearance of such practices. We 
conclude that payments for the sole purpose of effecting a trans- 
fer of a privilege conveyed by public authority, with the expec- 
tation that they will at sometime be recovered by the purchaser 
from the users of the service or from the air mail compensation 
paid by the Government are not in the public interest.” 


Subsequént to this decision TWA was given permission to operate 
over Marquette’s routes under a lease arrangement and during this 
operation TWA developed evidence confirming its contention that 
the routes would be profitable in its hands. A new agreement was 
drawn up reducing the purchase price by one-third and eliminating 
the finder’s commission. The Board was then asked to reopen the 
matter. On reconsideration, in what has come to be known as the 
Second Marquette case,” the Board approved the acquisition. Two 
members, speaking for the Board, maintained that while the result 
in the earlier case was correct, it had been erroneous insofar as it had 
failed to recognize the right to operate the route as an element of 
value. They concluded that in view of the facts that the price had 
been reduced by one-third, the commission had been eliminated and 
TWA had proven the value of the route, the price was no longer in- 
consistent with the public interest. One member, who had not par- 
ticipated in the earlier decision, concurred separately saying that the 
amount paid for the francise was not so great as to be beyond the 
range of managerial discretion. He pointed out that although the 
certificate could only have this independent value because the pur- 


29 Td. at p. 14. 
30 Acquisition of Marquette by TWA, supp. opinion, 2 C. A. B. 409 (1940). 
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chaser expected to earn more than a fair return on his investment in 
tangible assets made thereunder, and that the decision to some degree 
might encourage traffic in certificates, he felt the solution to this 
problem lay in proper rate regulation, and not in encroachment upon 
an area which, in the best interest of a free and strong economic sys- 
tem, had best be left to management. 

Another member dissented, maintaining that both the result and 
the principles laid down in the first decision had been correct. He 
maintained that the amount of the purchase price representing cer- 
tificate value would inevitably be passed on to the public as an addi- 
tional burden through unnecessarily high mail or commercial rates 
and pointed out that the present price, though smaller in some degree, 
was in principle no different from the earlier price. He felt that if 
it were proper to approve this price, the earlier one could only be 
disapproved by concluding that in paying it, the purchaser would be 
proceeding in a needlessly wasteful fashion, showing itself incom- 
petent to manage its own affairs. 

The above cases settled the proposition that good will and going 
concern value may be included. The propriety of their inclusion as 
elements of value, when considering whether a purchase price is 
consistent with the public interest, was not again questioned until 
recently in the Western-United, Route 68 case, which affirmed the 
view already taken.** The treatment of that intangible element or 
elements variously known as “franchise value,” “certificate value,” 
“operating rights” and “earning power” has, however, continued to 
be a subject of controversy. 

In 1943, United Airlines asked approval to purchase control in a 
Mexican airline at a price about five times the value of tangible 
assets.*? Approval was granted on the ground that the price was not 
excessive when good will, going concern and franchise values were 
considered. This case is of limited value as a precedent for domestic 
transactions, however, since it involved a foreign franchise rather 
than a certificate of convenience and necessity issued by the Board. 
It might also be suggested that considerations of national defense 
may have influenced this decision. Although no mention was made 
of national defense in the opinion, reference was made to the fact 
that Deutsche Lufthansa had offered a higher price at an earlier date. 
In the next case ** Western Air Lines acquired Inland Air Lines at 


31 Western-United, Acquisition of Air Carrier Property, C. A. B. Docket No. 
2839 (Aug. 25, 1947). 

82 United Air Lines Transport Corp., Acquisition of Lamsa, S. A. 4 C. A. B. 
409 (1943). 

33 Western Air Lines, Inc., Acquisition of Inland Air Lines, Inc., 4 C. A. B. 
654 (1944). 
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a price in excess of the book value of the tangible assets. Western 
argued that going-concern, good will and franchise values would 
easily cover the difference but they need not be considered inasmuch 
as an appraisal of Inland’s tangible assets and certain favorable 
leases at fair market value showed them to be equal to the purchase 
price; thus consideration of additional elements was unnecessary. 
The Board in giving its approval mentioned both considerations but 
gave no indication as to which, if either alone, was the basis of its 
decision. 

Shortly after this in 1944 the Board was forced to consider the 
question in the Mayflower case.* Mayflower Airlines had not oper- 
ated under its certificate for over three years, had never made a 
profit and was in bankruptcy. Northeast Airlines sought to acquire 
its assets and certificate for $17,500, a price equal to about twice 
the $8,300 representing the appraised market value of the tangible 
assets. The Board found that Mayflower had little or no good will 
or going-concern value and that no unusual advantage would accrue 
to Northeast by the transaction. It concluded that the operating 
rights to be acquired were of such questionable value as to make 
any price in excess of $10,000 so disproportionate to the value 
acquired as to be inconsistent with the public interest and conditioned 
approval on reduction of the price to that figure. On reopening of the 
case, evidence was brought in to show that the tangible assets without 
the certificate could be sold for an amount in excess of $17,500 and 
approval at that price was given.** 

The Board in 1945 allowed American Airlines to acquire control 
of American Export Airlines by purchasing a new issue of Export’s 
common stock at $25 per share, apparently the approximate market 
price of outstanding stock.** The Board did not go into the matter 
of what actual asset value the outstanding stock represented. It 
skipped over this by saying: 


It must be borne in mind that this transaction differs from 
previous transactions considered by us under section 408 where- 
in the assets or stock of an air carrier were sold. The present 
proposal involves the purchase of neither the physical assets nor 
the stock of existing stockholders but of new stock not now out- 
standing. The present stockholders will retain their holdings 
but American will acquire control through new stock issued. 
The capital to be invested by American is to be used entirely for 


C. A. B. 680 

85 Acquisition of ee Airlines, Inc., by Northeast Airlines, Inc., supp. 
opinion, 6 C. A. B. 139 (1944). 

86 American Airlines, Inc., Control of American Export Airlines, Inc., 6 
C. A. B. 371 (1945). 


34 fT TIStk  ecumeaed Airlines, Inc., by Northeast Airlines, Inc., 4 
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Export’s corporate purposes, with no seller’s profit realized or 
abstracted. The $3,000,000 fund acquired from the sale will be 
used to finance Export’s future operations and to retire outstand- 
ing indebtedness.** 


In view of the fact that the market price of the outstanding stock 
might well have been based largely on the value of Export’s certi- 
ficate this seems to be rather superficial treatment of the matter. It is 
at least a tacit recognition that value of the certificate may be included 
as an element of value. If only tangible assets, going concern value, 
and good will are considered it is quite possible American contributed 
a value per share much greater than that represented by each out- 
standing share; thus American’s contributions may have enhanced 
the value of each outstanding share and benefited the shareholder as 
much as if American had purchased his share directly at a price above 
its tangible asset value. The only advantage is that the enhancement 
of value has remained invested in the company rather than lodged in 
the shareholder’s pocket. The result is no different, however, than if 
American had purchased control by buying shares from existing 
shareholders, and then issued new shares to the public to put cash in 
the company’s treasury. Because these matters were not considered, 
the decision seems to be of questionable value as a precedent. 

In the National-Caribbean-Atlantic case,** approval was withheld 
where National Airlines proposed to acquire Caribbean-Atlantic Air- 
lines by issuing new National stock for outstanding Caribbean-Atlantic 
stock. Considerable attention was devoted to relative book values and 
market values of tangible assets of the two stocks as well as to relative 
market values of the two stocks. In each instance the Caribbean- 
Atlantic stockholders seemed to have the better end of the deal. But 
it cannot be said that approval was withheld on these grounds as the 
opinion severely criticizes the fact that Caribbean Atlantic’s majority 
stockholders were to receive four times as much for their stock as 
minority stockholders and seems to rest primarily on the ground that 
the two systems are so separated as to make impossible their effective 
integration. 

When the individual holder of a feeder line certificate sought to 
transfer it, along with some assets and a much greater debt, to a 
corporation in exchange for the stock of that corporation, approval 
was denied on the grounds that the only asset the corporation was 
acquiring in return for the stock was the certificate. To permit the 
corporation to issue its stock for so questionable an asset was held 
likely to jeopardize its chances of selling additional stock to the pub- 


37 Td. at p. 379. 
88 National-Caribbean-Atlantic Control Case, 6 C. A. B. 671 (1946). 
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lic to raise the necessary cash to exploit the certificate and give the 
feeder service-experiment a fair chance of success.*® Approval was 
also withheld where TWA sought to transfer a bare certificate to an 
unprofitable route for stock in the acquiring carrier.“ It was not 
clear, however, whether the decision was influenced primarily by this 
consideration or by the fact that the acquiring carrier would require 
more mail compensation to operate the route than would TWA. 

The question of just what elements of value may be considered in 
the purchase price when control of a certificate of convenience and 
necessity changes hands was given its most comprehensive and thor- 
ough consideration since the Marquette cases ** in the recent West- 
ern-United, Route 68 case.*? United Air Lines proposed to acquire 
Western Air Lines Route 68, including assets pertaining thereto, 
for $4,000,000. Book value of the tangible assets to be transferred 
amounted to about $1,700,000 and their market value to not more 
than $2,250,000. Thus, at least $2,050,000 of the purchase price 
represented intangibles of one form or another. The Board approved 
the price, recognizing that it contained the value of intangibles, with- 
out attempting to determined what part of those intangibles, if any, 
could be attributed to the certificate of convenience and necessity. It 
reasoned that for the purpose of determining purchase price the value 
to be considered is the commercial or exchange value of the proper- 
ties to be transferred and not their value for rate-making purposes, 
the issuance of securities, corporate reorganization, taxation, condem- 
nation or other public purposes; that commercial values in a free 
economy are, in large part, a capitalization of future earning power ; 
and that the existence of intangible elements in such commercial 
values cannot be denied without exceeding the bounds of realism. 
Route 68 had been profitable to Western and promised to be even more 
profitable as a part of United’s system. The amount of intangibles 
was not out of proportion to the amount of intangibles included in 
the price of airlines stocks selling on the open market. The trans- 
action had been made by experienced and competent airline executives 
negotiating at arms length and there was no evidence of fraud, duress 
or collusion. The Board concluded that in view of these facts the 
values being acquired by United were not so unrelated to the pur- 
chase price as to make its payment an abuse of managerial discretion 
and therefore the Board should not interfere by withholding its 


39 Thomas E. Gordon d.b.a. Orlando Airlines, Transfer of Certificate, 7 
C. A. B. 429 (1946). 

40 Transcontinental & Western Air, Inc.-Arizona Airways, Inc., Route No. 
38 Transfer, 7 C. A. B. 787 (1947). 

#1 Notes 28 and 30 supra. 

42 Note 31 supra. 
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approval. It stated a belief that the intangible value United was 
purchasing was the potential earning power of the route. It recog- 
nized that to some degree this is enhanced by the protection from 
uneconomic competition afforded by the certificate, but indicated that 
earning power and certificate value were not exactly the same. It 
added that, even if part of the price were attributed to the certificate, 
it would be contributed by the stockholders of United and not the 
public since none of the intangibles could be included in the rate base. 
The Chairman dissented from the above opinion and contended that 
all elements of intangible value should be excluded from the price. 
He argued that they could not effectively be kept out of the carrier’s 
rates and would inevitaby be passed on to the public. His argument 
ran like this: If United Airlines is permitted to pay $3,750,000 for 
the property and business of Route 68 on the condition that the 
$1,500,000 intangible value contained in this price will not be allowed 
to enter into the prudent investment base on which the Board fixes 
the carrier’s rates, the carrier’s rate of return on its total investment, 
including the intangible value, would be reduced below the fair rate 
required to attract capital. The $3,750,000 purchase price containing 
the $1,500,000 of intangibles could not then be financed because the 
combined capitalization of the carrier, after exclusion of the intangible 
element, would not permit a yield sufficient to attract the necessary 
capital. The Board under such circumstances would then be com- 
pelled, in order to insure the carrier’s ability to attract capital, either 
to increase the carrier’s rate of return or to admit the additional 
$1,500,000 into the rate base. The inevitable result, the argument 
concludes, will be the burdening of the public users of the service 
with rates which will be in excess of a reasonable return. 

This argument, as is pointed out by the majority opinion, rests 
on several false assumptions. Its chief fallacy lies in the assumption 
that economic regulation by the Board is or should be of such nature 
as to permit each carrier to earn such a return as will enable it to 
attract new capital. Commercial rates, because of competition, are 
very much the same for all carriers, and because of better organiza- 
tion or because of more efficient management some carriers will 
inevitably earn considerably more and some less than the so-called 
fair return assumed above. This disparity encourages efficient man- 
agement and is desirable. That the Board has long recognized this 
is indicated by the fact that it sets uniform mail rates for carriers 
who are out of the need category,** and at times even for carriers in 
the need category.** 

43 Eastern Air Lines, Inc., Mail Rates, 6 C. A. B. 551, 555 (1945). 


° Pioneer Air Lines, Inc., Mail Rates, C. A. B. Docket No. 2002 (July 2, 
1947). 
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When a carrier is in the need category and its mail compensation, 
which is set on an individual carrier basis, determines its net return, 
the Board allows the more efficient carrier a higher return so as to 
encourage efficiency. An individual route which may be acquired is 
not a rate making unit itself and, if it be an unusually lucrative route 
from a commercial point of view, it would add to the carrier’s over-all 
efficiency, allowing it to qualify for the higher return thus making the 
route well worth a price greater than the value of its tangible assets. 

The majority also pointed out that the Act gives the Board no 
power to revoke routes of a carrier and grant them to someone else. 
Where, as in this case, it is strongly in the public interest that the 
route be transferred to another carrier, the possessing carrier has no 
incentive to transfer if it is not allowed to sell at the actual commer- 
cial value where that would involve some intangible value or profit. 
It was suggested in the dissenting opinion that the Board might with- 
hold mail compensation from a carrier who refused to sell ** and 
coerce the carrier into making such sales. This argument is without 
merit ** for surely when Congress withheld the direct power of revo- 
cation it hardly intended that such end be accomplished by abuse of 
the power granted. 


Evaluation of These Decisions 


The decision in the Western-United, Route 68 case indicates that 
intangibles whether they be called good will, going concern value, 
franchise value, certificate value, operating rights or otherwise, may 
be considered in the price paid for control of an air carrier or an air 
route if they can fairly be shown to enhance the earning power or 
profitability of such property in the hands of the acquiring carrier. 
The position, if not the reasoning, seems to be consistent with the 
results in all the preceding cases, including the first Marquette case,*’ 
if the price and commission arrangement may be considered to have 
been so great or so out of proportion to the potential earning power 
acquired as to have amounted to an abuse of managerial discretion. 
Where the route does not appear to have any inherent or commercial 
earning power even when protected from uneconomic competition, 
willingness to pay much more than market value of tangible would 
indicate that value has been attached to the right to claim subsidy 
mail pay under the certificate.** The First Mayflower,** Orlando 


45 Western-United, Acquisition of Air Carrier Property, C. A. B. Docket No. 
2839 at dissenting opinion p. 38 (Aug. 25, 1947). 

46 Jd, at main opinion p. 47. 

47 Note 28 supra. 

48 Section 406 of the Civil Aeronautics Act, note 1 supra, requires the Board 
to determine mail compensation for each holder of a certificate authorizing 
transportation of mail and directs the Board, when determining such com- 
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Airlines,©° Arizona Airways * cases indicate that this last element 
of certificate value may not be considered and, if the intangible values 
in a proposed purchase price cannot fairly be assigned to potential 
commercial profitability of the route, the price will be condemned as 
being excessive and so disproportionate to the values acquired that its 
payment would amount to an abuse of managerial discretion and be 
inconsistent with the public interest. 

The position taken by the Board seems to be entirely sound. The 
proposition that elements of intangible value may enter into the pur- 
chase price in such a case is amply supported by decisions of the 
Interstate Commerce Commission. It is also supported by the 
reasoning of the courts ** although the issue seems never to have been 
put squarely to them for decision. Experience does not indicate that 
intangibles inevitably get into the rate base or the rates when the 
regulatory body has ruled that they be excluded from the rate base 
and passed on to the stockholder. It is also important to recall that 






pensation, to consider, among other things, the “need of each such air carrier 
for compensation for the transportation of mail sufficient to insure the per- 
formance of such service, and, together with all other revenue of the air 
carrier, to enable such carrier under honest, economical, and efficient manage- 
ment, to maintain and continue the development of air transportation to the 
extent and of the character and quality required for the commerce of the 
United States, the Postal Service, and the national defense.” 


49 Note 34 supra. 
50 Note 39 supra. 
51 Supra note 40. 


52 Lee Way Motor Freight, Inc.-Purchase-Superior Motor Freight Lines, 
Inc., 15 M. C. C. 745 (1939); Cincinnati N. & C. Ry. Co.-Control-Black Dia- 
mond Stages, 15 M. C. C. 644 (1939) ; Airline Motor Coaches, Inc.-Purchase- 
Mahan, 5 M. C. C. 331 (1937); Brooks Transportation Co., Inc.-Purchase- 
Jacobs Transfer Co., 5 M. C. C. 85 (1937); but cf. Union Bus Lines, Inc.- 
Purchase Amberson, 5 M. C. C. 201 (1937). 


58 Galveston Electric Co. v. Galveston, 258 U. S. 388, 396, 42 Sup. Ct. 351, 
66 L. ed. 678 (1922). (Ina rate case the Court indicated that although intang- 
ible values were proper for consideration in determining value as between buyer 
and seller, they have no place in the concern’s rate base.) ; Omaha v. Omaha 
Water Co., 218 U. S. 180, 30 Sup. Ct. 615, 54 L. ed. 991 (1910). (The Court 
held that good will and going concern value were properly considered in de- 
termining the price at which the utility should be sold to the city. It recog- 
nized that a different result might properly be reached in a rate case); Mo- 
nongahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 622, 
37 L. ed. 463 (1893). (Where a lock and dam were condemned by the govern- 
ment, the Court held that failure to recognize the value of the operating 
company’s franchise and make just compensation therefor would violate the 
Fifth Amendment to the Constitution as taking private property for public 
use without just compensation); see also Southwestern Bell Telephone Co. 
v. Pub. Service Comm., 262 U. S. 276, 310, 43 Sup. Ct. 544, 67 L.ed. 981 
(1923). (In dissenting from a holding that a rate base may not be deter- 
mined by the prudent investment theory, Mr. Justice Brandeis said: “Value 
is a word of many meanings. That with which commissions and courts in 
these proceedings are concerned, in so-called confiscation cases, is a special 
value for rate-making purposes, not exchange value.” ). 

6 
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the Civil Aeronautics Act ** was patterned after the Motor Carrier 
Act ** under which several of the Interstate Commerce Commission 
decisions referred to above had been made prior to passage of the 
Civil Aeronautics Act. The Congressional Committee Reports clear- 
ly indicate an intent to provide the same general type of regulations 
for air carrier as was then provided for railroad and motor carriers. 
It was thought desirable to base the Civil Aeronautics Act upon such 
prior legislation in order to avoid confusion of interpretation, as that 
earlier legislation was not new or untried but embraced definite 
policies built up over a period of years.** 


Conclusions 


No cases have been decided where the proposed price in an acquisi- 
tion or merger case has been questioned as being too low and conse- 
quently the standards by which such question should be resolved are 
not yet formulated. To determine whether a price is too high it must 
first be considered in relation to acquiring carrier’s current financial 
status to see if it is so disproportionately large as to render its pay- 
ment a threat to continued performance of adequate and economical 
service by that carrier. So long as the acquiring carrier is in a rea- 
sonably favorable earning and working capital position it is not likely 
that approval will be withheld on this ground. No proposed trans- 
action has been disapproved on this basis and standards of judgment 
on this point are not yet clearly defined. 

The price must also be compared to the value of the assets acquired 
to see if it is so disproportionately high as to make its payment an 
abuse of managerial discretion which needlessly wastes the assets of 
the acquiring carrier. The value to which the price is compared may 
include the fair maket value of the tangible assets plus a capitalization 
of the reasonable commercial earning power of the routes involved. It 
may not include a payment for a bare certificate of convenience and 
necessity unrelated to earning power and whose value, if any, must 
lie in the right to demand subsidy mail compensation thereunder. 
The price an acquiring carrier may pay is no measure of what it may 
include as a legitimate expense or a part of its rate base for rate 
making purposes and the rate base value of property already dedicated 
to public service by an air carrier may not be enhanced by transfer 
to another air carrier. 

If in the future cases arise where the national defense is a direct 


54 Note 1 supra. 
5549 Stat. 543 (1935), 49 U. S. C. § 301 (1940). 


56H.R. 5234, 75th Cong. at pp. 22, 343 (1938); S. 2, 75th Cong. at pp. 
414, 415 (1938). 
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consideration, i.e., as where we might be competing with an enemy 
country for control of line in a neutral country, it is entirely possible 
that such consideration may be of overriding importance and consid- 
erations of price in no way control the Board’s decisions. 

JerF MONTGOMERY. 


WARDS OF THE ADMIRALTY—AN ANACHRONISM ? 


A recent case in the Second Circuit Court of Appeals? focuses at- 
tention on the venerable doctrine that seamen are wards of the admir- 
alty. In that case libellant was employed as a merchant seaman on a 
government-owned ship operated by the Grace Lines. While in 
North Africa he stole property belonging to the French government 
and was apprehended by the Army. He was court-martialed in 
accordance with the Articles of War * and sentenced to three months 
hard labor, which he served, and a fine of two hundred dollars. He 
was paid his wages less two hundred dollars to cover the amount of 
the fine, sued to recover this amount, and was given judgment by the 
circuit court of appeals, reversing the district court.* The court noted 
various statutes relating to the payment of seamen’s wages * and de- 
duced therefrom that no deductions in pay are allowable except as 
specifically authorized by statute. The court relied heavily on the 
doctrine that seamen are wards of the admiralty and that as a neces- 





1 Shilman v. United States, 164 F. (2d) 649 (C. C. A. 2d, 1947); cert. den. 
68 Sup. Ct. 608 (1948). 

2 Second Article of War, 41 Star. 787 (1920), 10 U. S. C. § 1473 (d) (1940). 

373 F. Supp. 648 (S. D. N. Y. 1947). In an earlier phase of the case the 
Attorney General had reached the same result as the district court, that the 
amount of the fine could be deducted from libellant’s wages. 40 Ops. Att’y 
Gen. 1337 (1944). 

#A seaman upon his return from a foreign voyage is entitled to his wages 
within twenty-four hours after the cargo is discharged or within four days after 
his own discharge, whichever is first, Rev. Stat. (1874) § 4529, 46 U. S. C. 
§ 596 (1940); he is entitled to one-half his accrued wages in port, Rev. Star. 
(1874) § 4530, 46 U. S. C. §597 (1940); his wages are not subject to at- 
tachment, 38 Star. 1169 (1915), 46 U. S. C. § 601 (1940); except as provided 
by law he cannot give up any right to wages or any remedy for the recovery 
of them, Rev. Stat. (1874) § 4535, 46 U. S. C. $600 (1940); where a dis- 
charge occurs in a foreign port, certain duties are put on the consul to see 
that he is properly paid, and failure to carry out these duties may subject the 
latter to personal liability, Rev. Stat. (1874) §§ 4580, 4581, 4583, 46 U. S. C. 
§§ 682, 683, 685 (1940). In certain cases deductions from his wages are author- 
ized by law. Thus, the expense of hiring a substitute where the seaman is absent 
without leave or unjustifiably refuses to sail may be deducted from his wages, 
Rev. Stat. (1874) § 4596, 46 U. S. C. § 701(2) (1940); where he wilfully 
damages the vessel or stores or embezzles stores, Rev. Stat. (1874) § 4596, 
46 U. S. C. §701 (7) (1940); where he is convicted of smuggling, and the 
loss falls on the ship master or owner, Rev. Stat. (1874) § 4596; 46 U. S. C. 
§701(8) (1940); where he unjustifiably requires a survey of a ship as a re- 
sult of allegations of unseaworthiness, Rev. Stat. (1874) § 4562, 46 U. S. C. 
§§659, 663 (1940); and the cost of clothing and ship’s stores from the slop 
chest, 23 Stat. 56 (1884); 46 U. S. C. §670 (1940). 
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sary corollary thereto statutes are to be interpreted liberally in their 
favor. 

This doctrine received its initial impetus in the courts of this coun- 
try in a decision handed down by Mr. Justice Story in 1823.° In 
reliance thereon the admiralty courts have consistently treated seamen 
suing in the courts with great liberality and have held with few excep- 
tions that what amounts to an equitable presumption operates in their 
favor. As recently as 1943 the Supreme Court re-examined the basic 
concepts,® criticized a seeming tendency in the lower courts to limit 
this equitable doctrine,’ and used it as a basis for extending the ship- 
ower’s liability and responsibility to seamen even further. 

The concept is not limited to any one phase of seamen’s suits in 
admiralty but operates pervasively in all fields. It is, of course, the 
fundamental basis for the right of maintenance and cure.* It is prob- 
ably equally the basis for an action for damages based on unseaworthi- 
ness.* It operates as a leavening agent in favor of the seamen in the 
interpretation of statues.2° It shifts the burden of proof in cases of 
release from the seaman signing the release to the ship-owner receiv- 


5 Harden v. Gordon, 11 Fed. Cas. 480, No. 6,047 (C. C. Me., 1823). 


( ot jane v. Standard Oil Co., 318 U. S. 724, 63 Sup. Ct. 930, 86 L. ed. 1107 
1943). 


7 The court disapproved the holdings in the following cases: In Meyer v. 
Dollar S. S. Lines, 49 F. (2d) 1002 (C. C. A. 9th, 1931), the court held that 
a seaman was not entitled to wages to the end of the voyage since his injury 
did not occur in the service of the ship. He was hurt while engaged in a 
good-natured scuffle with a ship-mate in off-watch hours. In The President 
Coolidge, 23 F. Supp. 575 (N. D. Wash. 1938), it was held that a fisherman 
working on shares and injured while descending the ladder from the ship to 
the dock to answer a personal phone call was not acting in the service of the 
ship and consequently was not entitled to maintenance and cure. In Brock vy. 
Standard Oil of New Jersey, 33 F. Supp. 353 (E. D. Pa. 1940), a similar 
result was reached when a seaman hurt his hand while in a fight aboard ship. 
And in Lilly v. United States Lines, 42 F. Supp. 214 (S. D. N. Y. 1941), the 
same decision was handed down in the case of a seaman injured on the dock 
while returning from personal business ashore. 

8 Harden v. Gordon, supra note 5. 


®It has been suggested that the reason seamen are given such a cause 
of action is that there is an ancient right . or) an wey! vessel. 
Mahnich v. Southern S. S. Co., 321 U. S. 64 Sup. Ct. 455, 88 L. ed. 
561 (1944); Arizona v. Anelich, 298 U. S. 10, a n.2, 56 Sup. Ct. 707, 80 
L. ed. 1075 (1936). Taking this suggestion one step further, it may be that since 
an unjustified abandonment entailed the possibilities of such harsh penalties, 
and since from the nature of their trade and from the presumed recklessness 
and improvidence of seamen they were unlikely to resort to such a solution, 
the courts gave the right of an action based on unseaworthiness as an alterna- 
tive. 

10 See Socony-Vacuum Oil Co. v. Smith, 305 U. S. 424, 59 Sup. Ct. 262, 
83 L. ed. 265 (1939); Arizona v. Anelich, supra note 9; Cortes v. Baltimore 
Insular Line, 287 U. S. 367, 53 Sup. Ct. 173, 77 L. ed. 368 (1932); Uravic v. 
Jarka Co., 282 U. S. 234, 51 Sup. Ct. 111, 75 L. ed. 312 (1931); Alpha S. S. 
Corp. v. Cain, 281 U. S. 642, 50 Sup. Ct. 443, 74 L. ed. 1086 (1930); Jamison 
v. Encarnacion, 281 U. S. 635, 50 Sup. Ct. 440, 74 L. ed. 1082 (1930). 
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ing it and requires proof by the latter that adequate consideration was 
given therefor and that no overreaching took place.” 

It would seem valuable then to re-examine the reasons which gave 
rise to this doctrine, to appraise it more specifically in some of the 
fields of admiralty law in which it has had and has such a profound 
effect, and to determine if there are any conditions existing today 
which might support a limitation on it. 


Early Treatment in the Courts 


As noted above the rule stems in our courts from the case of Harden 
v. Gordon in 1823,'* and the courts still rely heavily on the reasoning 
of Mr. Justice Story therein. In that case a seaman was suing for 
maintenance and cure. He had signed articles which authorized the 
ship-owner to deduct from the seaman’s wages expenses incurred in 
any port for his medical care or any expenses incurred in connection 
with his sickness and had given a receipt in full for all wages due him. 
Libellant was allowed to recover. 

The court noted that the laws of most seagoing nations of the time 
required that the expenses of sick seamen be borne by the ship and that 
the Rules of Oleron,’* the Laws of Wisbuy,’* and other early codes 
made similar provisions. Thus, Story stated that even if the rule 
were not a sound one he would consider himself bound by these prece- 
dents. His reasoning in the case, however, indicates clearly that it 
was not the precedents which led him to his conclusion but the strong 
social and economic reasons which gave rise to the right of mainten- 
ance and cure and the general advantages to be derived therefrom. 
After commenting on the early codes he added, in part: 

. . But it appears to me so consonant with humanity, with 
sound policy, and with national interests, that it commends itself 
to my mind quite as much by its intrinsic equity, as by sanction 
of its general authority. Seamen are by the peculiarity of their 
lives liable to sudden sickness from change of climate, exposure 
to perils, and exhausting labor. They are generally poor and 


friendless, and acquire habits of gross indulgence, carelessness, 
and improvidence. . . .*° 


He pointed out that failure to provide for them during times of 
sickness would cause them to suffer disease and poverty whereas the 
enforcement of this duty would lead masters to look after their wel- 





11 Garrett v. Moore-McCormack Co., 317 U. S. 239, 63 Sup. Ct. 246, 87 
L. ed. 239 (1942); United States v. Johnson, 160 F. (2d) 789 (C. C. A. 9th, 
1947); Hume v. Moore McCormack Lines, 121 F. (2d) 336 (C. C. A. 2d, 
1941); Harden v. Gordon, supra note 5. 
12 Supra note 5. 
18 Articles VI and VII. 
14 Article 19. 
15 Supra note 5 at p. 483. 
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fare and that it was sound policy to aid seamen in the interests of for- 
eign commerce and maritime defense. He added that in the long run 
it would aid the ship-owner to take care of his seamen since it would 
encourage them “to engage in perilous voyages with more prompti- 
tude, and at lower wages.”?® 

The argument of libellee that the libellant had given a receipt in full 
for his wages was rejected with the remark that, “It need hardly be 
said, that courts of admiralty in the administration of their duties, 
seek to follow the general principles of justice, rather than technical 
rules, and consequently avail themselves of doctrines founded more 
in general equity, than in the inflexible strictness of common law.” *” 

Concern for the unequal bargaining status of the seamen and for 
his sorry economic status constitute a common theme which runs 
through the early cases adjudicating his rights against the ship-owner. 
Almost any attempt to place an undue limit on these rights was 
frowned upon by the courts of the first part of the nineteenth century 
which hammered out a consistent doctrine whereby the seaman was 
treated as a favorite of the court. The notion that the ship-owner was 
in a position to impose unduly harsh terms upon the seagoing man 
from which the courts were willing to relieve him became firmly 
embedded in the admiralty law by the fourth decade of the nine- 
teenth century. Concurrently the courts imposed upon the ship- 
owner, who enjoyed this favorable economic posjtion, the duty of 
caring for the sailor in sickness. It was a projection into the nine- 
teenth century of a relationship which in other fields had largely 
ended with the guild system, or at least a protection was extended 
to all seamen which only the apprentice enjoyed in other trades. Low 
wages, a lack of bargaining power, and even under certain circum- 
stances an inability to leave the service of the ship-owner once the 
contract of employment was signed (which the courts and the legisla- 
ture denominated desertion) ** were balanced against a duty of care 
on the part of the ship-owner when disease or injury struck and an 
attitude of benevolent vigilance on the part of the admiralty courts to 
prevent their wards from being unduly imposed upon.’® 

16 Ibid. 

17 Td. at p. 487. 

18—In Robertson v. Baldwin, 165 U. S. 275, 17 Sup. Ct. 326, 41 L. ed. 715 
(1897), the Supreme Court upheld as constitutional, against the argument that it 
violated the Thirteenth Amendment, the Act of July 20, 1790, Rev. Srart. 
(1874) §§ 4598, 4599, authorizing justices of the peace to issue warrants, ap- 
prehend deserting seamen, and deliver them up to the ship; the master had the 
further right to order them held in jail until the ship was ready to sail, and 
the expense of their maintenance was deducted from their wages. This law 
has since been repealed. 

19The Betsey and Rhoda, 3 Fed. Cas. 305, No. 1366 (Me. 1840) (where 


the argument was unsuccessfully made by the ship-owner that delivery of a 
promissory note for wages destroyed the seaman’s lien on the ship for wages) ; 
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But the arguments used in the early nineteenth century are still 
being repeated today by the admiralty courts as new, or modern ver- 
sions of old, problems press upon them for solution. 


Release 


Problems in the field arise when a seaman, for one reason or an- 
other, releases for a present consideration the right to pursue remedies 
for sickness or injury. It has already been noted that this question 
was presented early in our admiralty jurisdiction and was answered 
in a manner, which was, no doubt, equitable in view of then existing 
conditions. But it is somewhat surprising to find the Supreme 
Court in 1942, faced with the problem of a release by a seaman, stat- 
ing, in reliance on Harden v. Gordon,”® that the employer in his 
normal relations with the seaman will be held to the same strict 
accountability of a trustee in contracting with a beneficiary or a 
guardian with his ward.”* 

In the common law a person who releases the right to further 
claims for an unliquidated sum upon the immediate payment of a 
smaller sum may ordinarily set aside his release only upon a showing 
of fraud, mistake, over-reaching, duress, or lack of valuable (as dis- 
tinguished from adequate) consideration. The releasor has the burden 
of showing that some inequity occurred.** In admiralty, however, 
as the rule was developed in the early courts, the releasee must show 
that he gave the release for adequate consideration and under equit- 
able circumstances.”* 

While such a rule may not be an unreasonable one, it is unique. 
And when the employer is held to the rigorous standards of the 
trustee, it is apparent that he is going to have difficulty in achieving 
The Forest, 9 Fed. Cas. 443, No. 4936 (Me. 1837) (a case involving mainte- 
nance and cure); and Brown v. Lull, 4 Fed. Cas. 407, No. 2018 (C. C. Mass. 
1836), The David Pratt, 7 Fed. Cas. 22, No. 3597 (Me. 1839), and The 
Cypress, 6 Fed. Cas. 1104, No. 3530 (S. D. N. Y. 1829) (cases involving 
equitable relief to seamen who had released rights); accord, The A. Heaton, 
43 Fed. 592 (C. C. Mass. 1890); Holmes v. Hutchinson, 12 Fed. Cas. 416, 
No. 6639 (E. D. Pa. 1833); Reed v. Canfield, 20 Fed. Cas. 426, No. 11,641 
(C. C. Mass. 1832); The Nimrod, 18 Fed. Cas. 250, No. 10,267 (Me. 1822). 

Mr. Justice Frank, in reexamining the doctrine at length in Hume v. Moore- 
McCormack Lines, supra note 11, laid some stress on one of Story’s policy 
arguments, that the national defense required that seamen be treated as a 
favored class. It is believed, however, that their economic status was the 
governing reason for the decision in Harden v. Gordon and the contempora- 
neous decisions, and that the strengthening of national defense was thrown 
out as a further persuasive factor when ship-owners were accepting with the 
utmost reluctance the doctrine of maintenance and cure. Story does not seem 
to have used that argument in his later cases. 

20 Supra note 5. 

21 Garrett v. Moore-McCormack Co., supra note 11. 

22 See 45 Am. Jur., Release. 

23 Garrett v. Moore-McCormack Co., supra note 1 


24 In Jones v. Waterman S. S. Corp., 155 F. ay 992, 1000 (C. C. A. 3d, 
1946), the court said that the “relationship of the ship-owner to the seaman 
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a final settlement of claims even if his motives are most honorable. 
It has been held that a seaman who gave a release of his right to future 
recovery for injuries in consideration of a present payment of one 
thousand dollars was actually barred from such recovery when it was 
shown that he had consulted with a lawyer who had in fact advised 
him against such a course of action.”> But unless the seaman is so 
advised and unless he is cognizant, not only of the extent of his pres- 
ent injury but of the existence of a hidden sickness, his release has a 
good chance of being set aside. 

Other cases ** indicate that the rigorous rule enunciated by the 
Supreme Court ** is applied in all its vigor by the lower courts. If 
the same economic conditions which existed in the nineteenth century 
exist today, there is no reason for a relaxation of the rule. If, on the 
other hand, the economic conditions out of which the rule developed 
have changed, then it would appear reasonable that the holdings of the 
courts should reflect such changes. 


Maintenance and Cure 


The Osceola,** following the rule long announced in the lower 
courts, held that a seaman was entitled to maintenance and cure 


is more closely analogous to that of a father and child than to that of an em- 


ployer to a mere employee.” 

25 Harmon v. United States, 59 F. (2d) 372 (C. C. vs oe 1932) ; accord, 
Montilla v. United States, 70 F. Supp. 181. (E. D. N. 46). 

26 Thus, in United States v. Johnson, supra note 11, a sabe was twenty- 
five years old, had studied business administration at the University of Arizona 
for one year, and had had two years service in the merchant marine. He 
had been erroneously advised by a doctor that he was cured. The court held 
that the burden of proving equitable treatment had not been borne by the 
shipping company where the claims attorney representing it had not advised 
the libellant to see a doctor or a lawyer and where he had the seaman’s medi- 
cal record which indicated that he was not fit for extended duty at that time. 

In Hume v. Moore-McCormack Lines, supra note 11, a seaman suffered a 
slight injury, was given a small payment for maintenance and cure, and signed 
a release of all further claims. Later he discovered that he was suffering 
from tuberculosis and sued for further care. The district court gave summary 
judgment for defendant, but was reversed by the circuit court of appeals. In 
that case the release was headed in red print “RELEASE OF ALL RIGHTS.” 
Then followed the statement, “Read carefully. By signing this you give up 
every right you have.” In red print the question was asked, “What is this 
paper which you are signing?’ Libellant wrote, “Release of everything.” He 
remarked that he was signing his life away. It was held that the burden is 
still on the libellee to show that the release was fairly obtained, and that the 
mere introduction of such evidence did not sustain the burden. 

See also The ys 103 F. (2d) 437 (C. C. A. 2d, 1939), cert. den. 
308 U. S. 560, 60 Sup. Ct. 106, 84 L. ed. 471 (1939), rehearing den. 308 U. S. 
636, 60 Sup. Ct. 137, 84 L. ed. 528 (1939). 

27 Garrett v. Moore-McCormack, supra note 11. 

28 189 U. S. 158, 23 Sup. Ct. 483, 47 L. ed. 760 (1903). 

29 Care and cure are synonymous. In general the remedy provides that a 
ship-owner’s responsibility to an injured seaman is measured by the seaman’s 
wages and cost of reasonable medical care. O’Donnell v. Great Lakes Co., 318 
U. S. 36, 40, 63 Sup. Ct. 488, 87 L. ed. 596 (1943). 
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if he was hurt “in the service of the ship . . . at least so long as the 
voyage continued.” This holding obviously left open two questions, 
whether maintenance and cure continued after the voyage and what 
constituted service of the ship. 


The first of these questions was not definitely answered until 1938 
when, in Calmar S. S. Corp. v. Taylor,®® it was held that it did not 
end necessarily with the termination of the voyage. The Court held 
that the purposes of the remedy would not be accomplished if it ended 
with the termination of the voyage. “. . . The policy underlying the 
obligation, . . .” the Court said, “and the liberality with which 
admiralty courts have traditionally interpreted rules devised for the 
benefit and protection of seamen who are its wards . . . call for some 
extension of the duty beyond the terms of service.” ** The fact that 
the sickness, Burgar’s disease, was not caused by the nature of libel- 
lant’s employment did not bar recovery. But the Court did say that 
in chronic illness there is no requirement for indefinite care, only care 
for a reasonable period. This case, and its underlying doctrine that 
seamen are wards of the admiralty, has been relied upon to extend 
the obligation of maintenance and cure for considerable periods and 
under varying circumstances.** 


30 303 U. S. 525, 58 Sup. Ct. 651, 82 L. ed. 993 (1938). This case was 
foreshadowed by The Bouker No. 2, 241 Fed. 831 (C. C. A. 2d, 1917), and 
in fact was the view entertained by Story as early as 1832. See Reed v. Can- 
field, supra note 19. 

81 Jd. at p. 529. 

82 In Loverich v. Warner Co. 118 F. (2d) 690 (C. C. A. 3d, 1941) recovery 
for maintenance and cure was awarded from 1933 to 1939 without prejudice to 
a later suit if necessary. In that case libellant was the sole employee on an 
oil barge. A fire occurred on the barge, and libellant thereafter complained 
of sore throat which were eventually diagnosed as cancer. Because of his 
illness he was dismissed, the employer certifying that he was a good worker. 
He worked at intervals in the period between 1933 and 1939, and these periods 
were excepted in the award of maintenance and care. 

In Rankin v. Iron City Sand & Gravel Corp., 71 F. Supp. 26 (W. D. Pa. 
1947) damages of $10,000 were awarded under the Jones Act, 41 Stat. 1007 
(1920), 46 U. S. C. § 688 (1940), cure being waived at that time. On April 1, 
1947, an action for maintenance and cure for the injury occurring on Septem- 
ber 15, 1944, was begun, and recovery granted. 

In McKinley v. Carnegie-Illinois Steel Corp., 69 F. Supp. 893 (W. D. Pa. 
1947), a maid on a ship, who had already recovered $5,000 under the Jones 
Act, was allowed further recovery up to 1946 for maintenance and cure for 
an injury which she received in 1943. 

In The City of Avalon, 156 F. (2d) 500 (C. C. A. 9th, 1946) a different 
type of question arose. Libellant was injured on a fishing vessel where he 
worked for shares. He paid for his own meals aboard the ship. Relying on 
a statement in the Calmar case, supra note 30, that the maintenance exacted 
is to be comparable to that which the seaman is entitled while at sea, the lower 
court awarded costs only for lodging. The upper court held that the decree 
must also include expenses for food saying, “The purpose of the historic im- 
plied contract to maintain an injured seaman arises from his helplessness dur- 
ing his injury, a right ‘every court should watch with jealousy’ to maintain.” 

And in Seville v. United States, 163 F. (2d) 296 (C. C. A. 9th, 1947), the 
right to recovery for maintenance and cure was held to be independent of the 
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The answer to the second question left open by the Osceola case,** 
what constituted service of the ship, was indicated in 1943 by the 
Supreme Court in the Aguilar case.** There were two suits consoli- 
dated in this decision. In one the seaman went ashore on his own 
business after working hours and fell into a ditch. In the second case 
the seaman, ashore on his own business, was struck by an auto. Both 
were awarded recovery in suits for maintenance and cure. The Court 
held that relaxation ashore is necessary for the morale of the crew and 
that it was consequently within the service of the ship. The Court 
said, 


In short, shore leave is an elemental necessity in the sailing of 
ships, a part of the business as old as the art, not merely a per- 
sonal diversion... . 

An obligation was thus originated and was shaped in response 
to the needs of seamen for protection from the hazards and 
peculiarities of marine employment should not be narrowed to 
exclude from its scope characteristic and essential elements of 
that work... . 

The nature and foundation of the liability require that it be not 
narrowly confined or whittled down by restrictive and artificial 
distinctions defeating its broad and beneficial purposes. If lee- 
way is to be given in either direction, all the considerations which 
brought the liability into being dictate it should be in the sailor’s 
behalf... .*° 


Exceptions to such recovery, the Court declared, were instances 
where the injury was the result of wilful misbehavior or deliberate acts 
of indiscretion such as venereal disease or intoxication. It noted, how- 
ever, with tolerance if not outright approval, The Quaker City,** 


fact that a seaman had been discharged from medical treatment but had been 
told not to use his injured hand for a specified period. “The ‘cure’,” the 
court held, “during which a seaman may have his maintenance is not to be 
denied him if a simple disablement is removed by an efficient self-medical treat- 
ment. To hold otherwise would deny the liberal interpretation of the seaman’s 
contract required of all legislation affecting seamen as wards of the admiralty.” 

38 Supra note 28. 

34 Supra note 6. 

35 Jd. at p. 734-735. 

36] F. Supp. 840 (E. D. Pa. 1931). In this curious case libellant went 
ashore with a fellow-seaman and became drunk. They returned at night, went 
to their bunks, where the companion vomited, and an argument ensued. The 
companion went onto the main deck. By the libellant’s version he went up to 
bring the companion below decks, fearful that harm would befall the latter. 
By the other version the verbal argument in the living quarters erupted onto 
the main deck where they went to have room to fight it out. Witnesses testi- 
fied that there was a fight on the deck, and that “sailor’s words” were ex- 
changed between the parties. Both fell through a hatch, libellant suffering 
injuries, the companion meeting death. The court, which had refused to accept 
libellant’s story that he was not drunk, did accept it to the effect that there 
was no fight. The witnesses’ accounts were rejected because the court felt 
that there was too much possibility of mistaking for a fight the conduct of one 
drunk assisting another. The court, having libellant before it, believed that 
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where recovery for maintenance and cure was allowed in a case of 
drunkenness as a “recognition of a classic predisposition of sailors 
ashore.” *7 

It is no doubt true that the remedy of maintenance and cure is one 
which must in appropriate instances continue after the termination 
of the voyage if its full purpose is to be satisfied. It is equally true 
that life aboard ship would quickly become intolerable without shore 
leave and that quite possibly the protection which a seaman tradi- 
tionally enjoys should not end the moment his feet touch the gangway. 
Nonetheless, it must be recognized that these cases are examples of 
judicial legislation. Since maintenance and cure is a creature of the 
admiralty courts, such extension of the ship-owner’s liability is not in 
itself a flagrant example of such legislation. But when the legislation 
is founded, as apparently is the case, on an economic theory of the 
nineteen hundreds, it becomes appropriate to inquire into this eco- 
nomic basis and to determine whether or not it is in fact applicable 
to working conditions in the maritime industry today. 


Statutory Interpretation 


In cases of statutory interpretation the courts have used the doctrine 
of wards of the admiralty to interpret the statutes passed for the 
protection of seamen in the most liberal way in their favor. On this 
point there is one noteworthy exception in the early cases which held 
that the passage of a statute requiring ships to carry a medical locker 
absolved them from the expenses of medicine purchased from the 
seaman’s funds under certain circumstances.** But the rule is other- 





he was not a fighting type, either by physique or temperament (after carefully 
analyzing the kinds of persons who were of a fighting disposition), but that 
he was such a person who would go up to help a fellow seaman. Since the 
court relied on the doctrine that seamen are wards of the admiralty to sustain 
its decision, it may have also used it as a factor in weighing the credibility 
of witnesses. The case was disapproved in Barlow v. Atlantic S. S. Corp., 
101 F. (2d) 697 (C. C. A. 2d, 1939). 

37 Supra note 6 at p. 731; see also Kyriakos v. Goulandris, 151 F. (2d) 
= cc. C.. A. me 1948) (where libellant was knifed ashore by a ag’ 
Sundberg v. Washington Fish and Oyster Co., 138 F. (2d) 801 (C. 
9th, 1943) (where libellant, while pointing out sealions to shipmates = bis 
leisure time, was accidentally shot); and Nowery v. Smith, 69 F. Supp. 755 
(E. D. Pa. 1946), aff'd 161 F. (2d) 732 (C. C. A. 3d, 1947) (where plaintiff 
was assaulted by a chief engineer in a bar-room ashore). In all, the injuries 
were held to be within the service of the ship, for the purposes both of an 
action for maintenance and cure and an action of negligence under the Jones 
Act. The negligence in the Sundberg case lay in the fact that the master had 
not stopped the shooting; in the other cases that such dangerous persons had 
been hired when their character was known or reasonably should have been 
known to the employers. 

38 The Forest, supra note 19; The George, 10 Fed. Cas. 205, No. 5329 
(C. C. Mass. 1832); Harden v. Gordon, supra note 5. It may be argued 
that the decision in Robertson v. Baldwin, supra note 18, is another example. 
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wise now—if in fact it was ever substantially different. In Wilder 
v. Inter-Island Steam Navigation Co.*° a statute providing that “no 
wages due or accruing to any seaman or apprentice shall be subject 
to attachment or arrestment” *? was held to preclude garnishment of 
wages after obtaining a judgment against a seaman. The Court noted 
that attachment is distinguished from execution and that its usual 
meaning is that it constitutes an action “to hold property to abide the 
order of the Court for the payment of a judgment in the event the 
debt shall be established.” #2 The Court said, 


. . . But we are of the opinion that this statute is not to be too 
narrowly construed, but rather to be liberally interpreted with a 
view to affecting the protection intended to be extended to a 
class of persons whose improvidence and prodigality have led 
to legislative provisions in their favor, and which has made them, 
as Mr. Justice Story declared “the wards of the admiralty.” ** 


In Arizona v. Anelich * it was held that assumption of risk was not 
a defense under the Jones Act even though that act incorporated into 
admiralty the Federal Employers Liability Act where, at the time, 
such a defense was available. 


. . . The legislation was remedial, for the benefit and protection 
of seamen who are peculiarly the wards of the admiralty . 

Its provisions, like others of the Merchant Marine Act, of which 
it is a part, are to be liberally construed to attain that end... .** 


That case was affirmed and extended three years later in Socony- 
Vacuum Oil Co. v. Smith **® where assumption of risk was again set 
up as a defense. Here libellant stood on a stool to perform his work, 
but it was shown that he could have performed his duties without us- 
ing the stool. In the Anelich case he could not have performed his 
assigned task without assuming the risk of using faulty gear. The 
Court refused to limit the Anelich case but extended it this additional 
step, again using as a justification for their action the old doctrine. 
The Court averred that the seaman in the performance of his duty 


_ + » is often under the necessity of making quick decisions with 
little opportunity or capacity to appraise the relative safety of 


39 Probably it never was, and this is an example of the axiom that the 
exception proves the rule. Cf. Reed v. Canfield, supra note 19 

40211 U. S. 239, 29 Sup. Ct. 58, 53 L. ed. 164 (1908). 

41 Rev. Stat. (1874) § 4536, since repealed and supplanted by 38 Stat. 1169 
(1915), 46 U. S. C. §601 (1940). 

42 Supra note 40 at p. 245. 

43 Td. at p. 246. 

44 Supra note 9. 

45 Td. at p. 123. 

46 Supra note 10. 
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alternative courses of action. Withal, seamen are wards of the 
admiralty, whose traditional policy it has been to avoid, within 
reasonable limits, the application of rules of the common law 
which would affect them harshly because of the special circum- 
stances attending their calling. . . . It is for this reason that 
remedial legislation for the benefit and protection of seamen 
has been liberally construed to attain that end... .* 


In Cortes v. Baltimore Insular Line ** a seaman died of pneumonia 
allegedly due to the failure of the master to give him adequate care 
aboard ship. The administrator sued under the provisions of the 
Jones Act which provides that “. . . in case of death of any seaman 
as a result of any such personal injury the personal representative of 
such seaman may maintain an action. . . .”*® It was held that the 
failure to provide good care was a personal injury. The defendant 
argued that the statute must be interpreted to exclude cases of starva- 
tion, mal-practice, and similar wrongs since the sailor already had a 
remedy for such wrongs under the rule of The Iroquois.°° But the 
Court held that there was no harm in the remedies’ overlapping and 
that the statute must be approached in a “spirit of liberality.” ** Ap- 
parently, then, dependents of seamen are also wards of the admiralty.** 


47 Jd. at p. 431. In this case no quick decision was necessary. Libellant was 
one of the engine-room force who was required to feel the bearings once every 
twenty minutes to see if they were overheating. 

48 Supra note 10. 

49 Supra note 32. 

50194 U. S. 240, 24 Sup. Ct. 640, 48 L. ed. 955 (1904). Prior to the passage 
of the Jones Act, supra note 32, it had been held in The Osceola, supra note 28, 
that a sailor’s only remedies were for maintenance and cure or an action for 
damages based on unseaworthiness. But in The Iroquois it was held that when 
a seaman is injured aboard ship, and the ship being within reasonable sailing 
distance of a port, a duty existed on the master to put into that port and put 
the seaman ashore. The case affirmed a rule which had already been an- 
nounced in the lower courts. Thus, in Whitney v. Olsen, 108 Fed. 292 (C. C. A. 
9th, 1901), it was held that the master of a ship 500 miles from Port Townsend 
bound for Dutch Harbor distant 1700 miles was bound to turn back. See 
also The Fullerton, 167 Fed. 1 (C. C. A. 9th, 1908); The Troop, 128 Fed. 
856 (C. C. A. 9th, 1904); and The Kenilworth, 137 Fed. 1003 (E. D. Pa. 
1905). This cause of action has now been absorbed by the Jones Act. 

51 Supra note 10 at p. 375. 

52 See also Hust v. Moore-McCormack Lines, Inc., 328 U. S. 707, 66 Sup. 
Ct. 1218, 90 L. ed. 1534 (1946), where by a liberal interpretation of the Jones 
Act, supra note 32, the Court held that a seaman injured on a ship owned by 
the United States was not restricted to his remedy against the United States 
under the Suits in Admiralty Act, 41 Stat. 525 (1920), 46 U. S. C. §§741 
et seq. (1940), but that he could also proceed against the operating agent under 
the Jones Act, which gave him the right to a jury trial and the advantage of 
a longer statute of limitations; the Court refused to be bound by the fact 
that the injured seaman was “technically” employed by the government and 
remarked that respondent’s fallacy was ~ —_— that his case would be 
controlled by the common-law rule of ag 

Warner v. Goltra, 293 U. S. 155, 55 7 Ct. 46, 79 L. ed. 254 (1934), is 
another example of liberal interpretation of a statute whereby the master was 
held to be a seaman within the meaning of the Jones Act. But such a result 
was almost necessarily forecast by International Stevedoring Co. v. Haverty, 
272 U. S. 50, 47 Sup. Ct. 19, 71 L. ed. 157 (1926), which held that stevedores 
were seamen within the meaning of the Jones Act. 
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Unseaworthiness 


This action was early recognized in the lower courts and was 
officially sanctioned in The Osceola®* although it was a departure 
from the old rules of admiralty. In the Mahnich ™* case it received 
a striking impetus. Libellant there sued for damages based on the 
unseaworthiness of the ship. He was injured while on a staging 
‘ rigged with defective line selected from the Lyle gun box by the mate 
where it had lain for two years. There was good line aboard the 
ship. It was held that the seaman might recover in his action. In 
so holding, the Court overruled Plamals v. Pinar del Rio,” to the 
extent that it was inconsistent with the Machnich case. Mr. Justice 
Roberts with whom Mr. Justice Frankfurter concurred, criticized the 
holding with great severity for its failure to abide by the principle of 
stare decisis. He also pointed out that it makes the ship-owner in 
effect an insurer. This latter comment had been rendered somewhat 
gratuitous by cases already decided,®* but the Mahnich case gives 
added force to his remark. Thus, it appears that there are no observ- 
able limits to the doctrine of seaworthiness.*’ 

As usual in a case involving a maritime personal injury, the court 
relied on the old doctrine. “ . We have often had occasion to 
emphasize,” the court said, “the conditions of the seaman’s employ- 
ment . . . which have been deemed to make him a ward of the 
admiralty and to place large responsibility for his safety on the owner. 
He is subject to the rigorous discipline of the sea, and all the condi- 
tions of his service constrain him to accept, without critical examina- 
tion and without protest, working conditions as commanded by his 
superior officers.” ™* 


Economic Conditions Among Seamen Today 


Today seamen on the east, west, and Gulf coasts are organized into 
strong, militant unions.*® On the inland waterways union organiza- 


53 Supra note 28. 

54 Mahnich v. Southern S. S. Co., supra note 9. 

55 277 U. S. 151, 48 Sup. Ct. 457, 72 L. ed. 827 (1928). 

56 Thus, it had been held that the following situations render a ship un- 
seaworthy: a soapy deck in the shower, Krey v. United States 123 F. (2d) 
1008 (C. C. A. 2d, 1941); failure to instruct an inexperienced seaman, The 
State of Maryland, 85 F. (2d) 944 (C. C. A. 4th, 1936); presence aboard of 
a brutal mate who beat up members of the crew, The Rolph, 299 Fed. 52 
(C. C. A. 9th, 1924). 

57 See Note, The Tangled Seine: A survey of Maritime Personal Injury 
Remedies, (1947) 57 Yate L. J. 243, 251-256. 

58 Supra note 9 at p. 103. 

59 The principal unions are the National Maritime Union (C. I. O.), which 
includes all three departments (deck, engineering, and stewards) and is or- 
ganized and predominant on the east and Gulf coasts; The Seafarers Inter- 
national Union (A. F. L.), which competes with the N. M. U. on the east 
and Gulf Coasts; the Sailors Union of the Pacific, an affiliate of the S. I. U., 
predominant on the west coast; the Marine Cooks and Stewards Union and 
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tion has made considerably less headway, and to an even lesser extent 
fishermen have achieved an organization of sorts. Attempts are cur- 
rently under way among the latter groups to organize them more 
completely.°° The organization on the sea coasts is highly effective. 
The institution of union hiring halls is, of course, one of the means 
of retaining this high effectiveness. The success which the unions 
have had in improving the lot of the seaman is, no doubt, another 
means. Contracts are made on an industry-wide basis, and go into 
detail, not only as to wages and hours, but on such matters as living 
and working conditions,* which are so important to seamen. 

The success of these unions is well recognized. An able-bodied 
seaman who was averaging $61-63 monthly in 1941 °? for working 
an indeterminate number of hours, about the same as he made in 
1924, is now making $204-212 a month for a forty-eight hour week 
at sea, forty-four hours in port, with overtime pay added.** 

An effective system has been developed to bring to the attention 
of the officers and. if necessary to higher authority, the complaints of 
the seaman, and union organization insures that these complaints 
will, where justified, no longer be brushed aside or that the mere fact 
of making them will invite retaliation against the complaining seaman. 
This system also enables the seaman to call effective attention to cases 
of unseaworthiness aboard ship.** 

Aid is given to the seaman in recovering for injuries. In some 


the Pacific Coast Marine Firemen, Oilers, Watertenders, and Wipers, both 
the latter being predominantly west coast unions. In addition there are unions 
among the officers. These include the Licensed Marine Engineers, Master Mates 
and Pilots, United Licensed Officers, National Marine Officers, as well as or- 
ganizations for radio operators and staff officers. 

60 Report of the Third Biennial Convention of the Seafarers International 
Union (1947). 

61 See e.g., Collective Bargaining Negotiations and Contracts, Bureau of 
National Affairs, §95:12, Duties of Ship Quartermaster Defined; § 95: 501, 
a section of a master contract defining living conditions. It provides in part, 
that the following items are to be supplied: clean blankets and linen weekly, 
clean bath and face towels semi-weekly; that there be no straw or excelsior 
in the pillows or mattresses, that dishes be of crockery, that there be adequate 
ventilation in the living quarters, full length lockers, and refrigerators for 
night lunches for those having night watches. 

62 Wissman, THE MaritIME INpustry (1942), Appendix D, p. 371-373. 


83 Contract negotiations of the N. M. U. effective December 15, 1947 (Jan- 
uary 1, 1948, in the case of tankers). Complete figures are set forth in 
Tue Prior (publication of the N. M. U.) March 12, 1948, p. 12. Overtime 
pay amounts to $1.25 an hour in the case of personnel receiving $223.00 a 
month or less, $1.41 for those making in excess of that amount. 

64 See THE PILoT, supra note 63; THE SEAFARERS Loc, the publication of 
the Seafarer’s International Union; Curran, THe N. M. U. Forces AHEAD 
(1940); Huberman, THe N. M. U., Wuat It Is, WHat It Dogs (1943); 
Boyer, THE Dark Sup (1947) (a popular and sympathetic account of the 
growth of the N. M. U. and how it operates). 
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cases the union makes the settlement direct, in others they recom- 
mend attorneys who will charge reasonable fees,** and important test 
cases they litigate themselves. 

Without attempting to describe with great detail the effect of 
unions on the lives of seamen, it may be asserted that their organi- 
zation and the results thereof have disproved many of the premises 
on which the cases already discussed rely, at least in great part. 
Story argued that seamen were liable to sudden sickness from change 
of climate, exposure to perils, and exhausting labor, that they were 
poor and friendless, and that as a result of benevolence on the part 
of the admiralty courts they would work for lower wages. But living 
conditions on ships have been improved now, a change which is due 
in large part to union strength. Friendlessness has been replaced by 
union solidarity, and the notion that seamen would work for lower 
wages has been shown to be a myth. No longer is he constrained to 
accept without protest working conditions imposed on him by ship’s 
officers. And the seaman and his union leaders would no doubt be the 
first to reject any idea that their relation to the ship-owner is that 
of father and son.* 


Conclusions 


The foregoing discussion has shown that the doctrine that seamen 
are wards of the admiralty is a concept which developed in this coun- 
try in the nineteenth century to redress the unfavorable economic 
position in which seamen found themselves at that time. It was 
founded initially on a single economic thesis: that seamen were in 
an unequal bargaining position with ship-owners and that the seamen 
were in no position to fend for themselves. 

But seamen today are not in the luckless position they were in 
only a few years ago. The gains which they have hammered out for 
themselves and their strong collective bargaining position have al- 
tered the nineteenth century situation. Courts should be wary that 


65 Proceedings of the Sixth National Convention, National Maritime Union 
(1947) p. 244. 


66 Jd. at p. 662. The Shilman case, supra note 1, is an example. 
67 See Jones v. Waterman S. S. Corp., supra note 24. 


68 Mr. Justice Frank in his extensive opinion in Hume v. Moore-McCormack 
Lines, supra note 11, discussed the interesting anomaly that judges of the nine- 
teenth century, sitting one day in admiralty, were so sensitive of the inferior 
economic position of sailors and so ready to place the economic burden of their 
care on those capable of sustaining the burden, while the next day, sitting at 
law, they upheld so fervently the doctrine of freedom of contract in the cases 
involving minimum wages or maximum hours. Their relaxation of the latter 
rule has no doubt been due to a greater awareness of the economic fallacy of 
such a position—a proposition which presumably should work both ways. 
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they do not discuss the position of seamen in terms of Two Years 
Before the Mast ® or Moby Dick. 

This is not to suggest that the courts should, even if they were so 
inclined, overrule the precedents which have been built up. But as 
new cases arise presenting novel propositions, there is no reason to 
apply nineteenth century reasoning to twentieth century facts. Thus, 
in the Shilman case,"° which, had it been decided the other way, 
would have no very broad application, since the number of seamen 
whom the Army found it necessary to arrest and fine was, we can 
assume, not large, there seems to have been no reason for the court 
to use the old approach. The facts were simple. A seaman owes 
his employer, the United States, two hundred dollars as a result of 
a fine by another branch of the government. His employer deducts 
the sum from his wages, and pays him the remainder. Justice has 
been done, and a thief brought summarily to judgment. No statute 
forbade such a deduction except by the most elaborate rationale. 
Multiplicity of litigation has been avoided." There was no over- 
reaching on the part of the government, no stronger bargaining 
position except what the libellant had created by his own crime, and 
if equitable principles are to apply the libellant certainly came into 
court with unclean hands. 

But the burden is not all on the courts. The legislature should 
take a hand also. It is true that the seamen were excluded from the 
certainty of awards, which the Longshoreman’s and Harbor Work- 
ers’ Compensation Act gave to the latter class, by the request of 
their own leaders.7* In return they have the chance of larger 
awards at the expense of long litigation and legal fees. Even reme- 
dies which are available to them are snarled in a crazy-quilt of dif- 
ferent approaches under different forms of action.”* Such a method 


69 Such an allusion is not mere literary hyperbole. An incident from this 
stirring account was suggested in The Quaker City, supra note 36, as typical 
of the conditions existing at the time and the sort of thing which gave rise 
to the favorable treatment seamen have received in the courts. 

70 Supra note 1. 


71 See Barry v. United States, 229 U. S. 47, 33 Sup. Ct. 681, 57 L. ed. 1060 
(1913), where the Court said in an action of set-off by the government against 
a contractor who supplied coal and was suing for the full purchase price al- 
though earlier deliveries for which he had been paid in full were not up to 
standard, “It would be folly to require the Government to pay under the one 
contract what it must eventually recover for a breach of the other.” In the 
Shilman case, of course, the amount is so small that the chances of the gov- 
ernment bothering to sue on it are slim. Thus, the libellant is relieved from 
a fine awarded him, a result which makes him indeed the ward of the ad- 
miralty. 

72 Hearings before a sub-committee of the Senate Committee on the Judiciary 
on S. 3170, 69th Cong., lst Sess. (1926), p. 17; 68 Cong. Rec. 5908 (1927). 

78 See The Tangled Seine, supra note 56. ‘ 

7 
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of caring for members of a class of workmen injured at their trade 
is itself an anachronism and indicates the inability of the courts to 
work out any comprehensive approach to the problem by the tools 
at their command. But at the least they can clean the nineteenth 
century rust off these tools, and, where economic circumstances have 
changed, display the same perspicuity that their learned predecessors 
did. 
Joun J. Remy, Jr. 


LIABILITIES OF Escort VESSELS AND CoNvoy COMMODORES 
UNDER THE Pusiic VESSELS AcT 


Recent litigation growing out of wartime events raises the need for 
an examination into the liabilities of the United States under the 
Public Vessels Act of 1925.1 In the case of Canadian Aviator, Ltd. 
v. United States,? the Supreme Court held that jurisdiction under 
the Act was not limited to instances of collision. It applied the anal- 
ogy of a tow to a situation where the damaged vessel had been or- 
dered by naval authorities to proceed directly astern of the U.S.S. 
YP-249 during transit of the channel in Delaware Bay, and in doing 
so, collided with a submerged wreck. Certain language from the 
opinion by Justice Reed*® has been interpreted as creating a new type 
of liability beyond that which had been previously urged. With the 
scope of the Act thus enlarged, there followed a series of libels 
against the United States involving naval escorts and convoy commo- 
dores, wherein attempts were made to impute liability to the United 
States for damages to vessels of convoys resulting from alleged negli- 
gence of escort vessels or convoy commodores. Negligence was 
charged for affirmative action contributing to collision, and for failure 
to take action which allegedly would have averted collision. Exami- 
nation of these theories and their place in the admiralty law will fol- 
low an analysis of the legislation from which they sprang. 


143 Stat. 1112 (1925), 46 U. S. C. § 781 et seg. (1940). 
2 324 U. S. 215, 65 Sup. Ct. 639, 89 L. ed. 901, 1945 A. M. C. 265 (1945). 


3“. . . Petitioner alleges that the respondent’s vessel, having undertaken to 
guide petitioner’s boat, the Cavelier, through the waters at the entrance of the 
bay, did so in a negligent fashion causing petitioner to strike a submerged wreck; 
that the accident was caused solely by the negligence of the YP-249 and its 
crew . It needs no extended citation of authority to show that where a tug 
negligently grounds its tow, the tug and its owner are liable for the damages 
resulting therefrom. .. . The fact that the Cavelier was not fastened to the 
YP-249 by a tow rope is irrelevant. The libel avers that she was under orders 
by the naval authorities to proceed directly astern of the YP-249; for all prac- 
tical purposes she was as firmly fastened to the stern of the YP-249 as if she 
had been in tow.” 324 U. S. at 228-229. 
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The Evolution of the Public Vessels Act 


A correct appraisal of the Public Vessels Act cannot be had with- 
out first examining the legislation which led up to it. 

It is fundamental law that a sovereign cannot be sued without his 
consent. This sovereign immunity extends to government-owned 
property so that the customary in rem action, by which owners of a 
damaged vessel may sue the offending vessel for the damages sus- 
tained, has never been available to the owners of a vessel damaged by 
a government-owned ship.’ Recovery, if any, was had through 
special private bills in Congress. 

Prior to the first World War the question of liability for damages 
inflicted by government-owned vessels seldom arose due to the rela- 
tively few vessels owned or operated by the government. The need 
for general legislation on the subject first became apparent with the 
expanded maritime activities of the United States incident to the first 
World War. Consequently, there was incorporated into the Shipping 
Act of 1916° a provision that vessels acquired under the terms of the 
Act would be subject to the liability of privately-owned ships while 
operated by the government as merchant vessels. The Supreme Court 
interpreted this provision to subject government-owned vessels to 
liability in rem,” and where such vessels were owned or operated by 
a government-owned corporation, that corporation would be liable in 
personam in the same manner as private corporations,’ under the 
theory that the corporation was entirely distinct from the government. 

The limited application of the Shipping Act gave rise to a move for 
more general legislation tending to the equalization of liabilities be- 
tween government-owned and privately-owned vessels. At the same 
time experience had demonstrated the undesirability of having govern- 
ment vessels liable to arrest and seizure in rem. With the experience 


* There are two views as to the theory on which immunity rests. One view 
is the “no tort” theory followed by Justice Holmes in The Western Maid, 257 
U. S. 419, 42 Sup. Ct. 159, 66 L. ed. 299 (1922). No cause of action arises 
against the sovereign because the “King” can do no wrong. The most widely 
accepted view recognizes that a cause of action arises, but the remedy is barred 
because a sovereign cannot be sued as a right in his own courts. This was the 
view followed by Chief Justice Marshall in the famous case of Exchange v. 


M’Faddon, 7 Cranch 116, 3 L. ed. 287 (U. S. 1812), when he extended immunity 
from suit to a foreign sovereign. 


. a For government immunity means that the sovereign is not suable, 
either in his own courts or in the courts of a foreign sovereign. The immunity 


saves him from liability in personam. It also exempts him from liability in 
rem.” RoBINSON ON ADMIRALTY (1939) p. 245. 


6 39 Strat. 728 (1916), 46 U. S. C. § 801 et seg. (1940). 
7 The Lake Monroe, 250 U. S. 246, 39 Sup. Ct. 460, 63 L. ed 962 (1919). 


8 Sloan Shipyards Corp. v. U. S. Shipping _ Emergency Fleet Corp., 258 
U. S. 549, 42 Sup. Ct. 386, 66 L. ed. 762 (192. 


9 (1919) Admiralty Claims Against the adie 19 Cor. L. Rev. 467. 
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thus gained Congress passed in 1920 the Suits in Admiralty Act,!° 
designed to place the United States on the same footing as private 
owners in respect to all vessels owned or operated by the government, 
either through governmental departments, or by government-owned 
corporations, when such vessels were employed as merchant vessels, or 
as tugboats, except that where the cause of action if the vessel were 
privately-owned would be an action in rem against the vessel, recov- 
ery against the government-owned vessel could be effected only 
through an action in personam against the government or the govern- 
ment-owned corporation which operated the vessel. No government- 
owned vessel was henceforth to be liable for arrest and seizure by 
judicial process. 

For some time following the passage of the Suits in Admiralty Act 
there was doubt as to whether it applied to a cause of action in per- 
sonam. This doubt was not settled until two years after the Public 
Vessels Act had become law when the Supreme Court, in the case of 
Eastern Transportation Company v. United States, held that a libel 
in personam could be maintained against the government under the 
Act for any cause of action where a libel in personam would be avail- 
able if against a private party. Previously the Federal Circuit Court 
of Appeals, Fourth Circuit, had decided in the case of United States 
v. Neptune Line’ that where the government was sued in personam 
on an in rem cause of action, liability under the Act would be limited 
to the value of the res, providing there was not also a cause of action 
in personam. 

The interpretations which have thus been placed on the Suits in 
Admiralty Act tend to make the United States liable for its merchant 
vessels and tugs to the same extent that a private owner is liable 
except that the remedy is limited to suits in personam. 

One might ask why the right to sue was limited to merchant vessels 
and tugs. Indeed, that question was asked, and a move was immedi- 
ately started to have the Act of 1920 extended to include public vessels 
of the United States.4* Had there been no opposition to such a move 
it would have been a simple matter to have amended the Suits in 
Admiralty Act to include public vessels. Such a bill actually had 
been introduced and was pending before the Committee on the Judi- 
ciary of the House of Representatives at the time the Public Vessels 


1041 Srat. 525 (1920), 46 U. S. C. $741, 742. 

11 272 U. S. 675, 47 Sup. Ct. 289, 71 L. ed. 472 (1927). 

1212 F. (2d) 568. (C. C. A. 4th, 1926.) 

18 This move had the support of the powerful Maritime Law Association and 
also of Judge Hough, an outstanding admiralty judge of the time. See Hearings 


before the Committee on the Judiciary of the House of Representatives, on 
H. R. 9075, 68th Cong., Ist Sess. (1924). 
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Act was passed.!* As finally passed, however, the Act allowed a libel 
in personam in admiralty to be brought against the United States, 

. for damages caused by a public vessel of the United States, and 
for compensation for towage and salvage services, including contract 
salvage, rendered to a public vessel of the United States.” It is clear, 
therefore, that the Act was not intended to extend all the liability 
provisions of the Suits in Admiralty Act to public vessels. Just what 
it did mean has been the subject of much controversy, and the courts 
have been put to task in arriving at the correct solution. 


The Cavelier Doctrine 


The principles announced by the case of Canadian Aviator, Ltd. v. 
United States'® have come to be known as the Cavelier doctrine after 
the name of the ship involved. On August 4, 1942, the libelant, a 
Canadian corporation and owner of the steamship CAVELIER, filed 
a libel in personam in admiraty in a federal district court against the 
United States, to. recover for damages to its ship alleged to have been 
caused by the negligent operation of the United States Naval Patrol 
Boat, YP-1249, a public vessel of the United States. The libel averred 
that on July 7, 1942, the CAVELIER, while enroute from Canada to 
Jamaica, was ordered by United States Naval authorities to enter 
Delaware Bay. Upon approaching the bay, the CAVELIER re- 
ceived further instructions from the naval authorities that in her 
transit of the waters constituting the entrance to the bay, the CAV- 
ELIER was to follow directly astern of the patrol boat YP-249. While 
following directly astern of the YP-249, as ordered, the CAVELIER 
struck a submerged wreck and sustained serious damages. It was 
alleged that the collision was due “solely to the fault and negligence 
of the United States vessel YP-249 and those in charge of her.” 16 

The respondent, United States, appeared specially and sought to 
have the libel dismissed because it failed to state a cause of action 
for which the United States had consented to be sued. The libelant 
opposed this action, relying on Section 1 of the Public Vessels Act 
which provided that a “libel in personam in admiralty may be brought 
against the United States . . . for damages caused by a public vessel 


14H. R. 9075, supra note 13. 

15 Supra note 2. 

16 324 U. S. at 217, n. 4. “The petitioner’s libel alleged the following specific 
acts of negligence: 

“1. She was not in charge of a competent person. 

“2. She failed to keep a good look-out. 

“3. She failed to guide the Cavelier safely through the waters consti- 
tuting the entrance to Delaware Bay. 

“ ‘4. She led the Cavelier directly over a submerged wreck. 

“‘5. She failed to give the Cavelier proper or adequate guidance as to 
making a safe entrance into Delaware Bay.’’ 
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of the United States . . .” The Federal District Court dismissed 
the libel on the ground that the accident alleged was not caused by 
the “negligent operation of the vessel,” that the vessel was not the 
“efficient cause” of the accident but it arose from the “personal and 
independent negligence of its officers.” The court held that the Act 
applied only where the public vessel was the proximate cause of 
damage.17 

The Circuit Court of Appeals affirmed on the theory that “damages 
caused by a public vessel” meant caused by those in charge of the 
vessel, with the vessel as the “noxious instrument” by which damage 
was done; that in the instant case the physical cause was the sub- 
merged wreck.!® 

The Supreme Court granted certiorari and in an opinion by Justice 
Reed?® overruled the lower courts. Stressing the personification of 
the vessel he held that it was not necessary for the vessel itself to be 
the “physical instrument” by which the damage was done; that the 
officers and crew were so connected with the vessel that damage 
caused by their negligence constituted damage by the vessel within 
the meaning of the Act. The opinion then proceeds to hold that the 
Public Vessels Act, like the Suits in Admiralty Act, was intended to 
apply to in rem causes of action, and then it applies the analogy of a 
tow”® to the factual situation to show that a cause of action in rem 
under the general principles of admiralty law had been stated. The 
case was remanded to the District Court for further proceedings on 
the merits, but thereafter settlement was made through negotiation 
and the opportunity to test the towing analogy on the merits was never 
presented. 

To say that this case was governed by the law applicable to a tow- 
ing situation is to ignore the facts. Such a sweeping analogy, if 
followed to its logical conclusion, would relieve the escortee of respon- 
sibility for her own safety in situations where she alone has the power 
to effect it. The CAVELIER was completely manned with her own 
master, navigator, lookouts and crew. She had her own motive power 
and rudder control with ability to change her speed as well as her 
direction. Her characteristics and maneuvering qualities were the 
particular knowledge of her own personnel, and her ability to act in 
extremis lay exclusively with them. It is proper to assume that she 





wee Aviator, Ltd. v. United States, 52 F. Supp. 211 (D. C. N. J. 
). 


— Aviator, Ltd. v. United States, 142 F. (2d) 709 (C. C. A. 3d, 


19 Supra note 2. 
20 Supra note 3. 
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had all the equipment necessary to provide for her own safety against 
the normal hazards of the sea. 

In the light of these facts what was the relationship between the 
YP-249 and the CAVELIER? To what extent was the CAVELIER 
justified in relinquishing control of her own destiny, and how much 
of the responsibility was assumed by the YP-249? Was the YP- 
249 negligent in the discharge of that responsibility, and if so, how 
much of that negligence was imputable personally to the United States 
apart from the liability of the vessel? 

It is reasonable to assume that this vessel had been ordered to 
traverse the inland waterway to avoid the submarine menace of the 
open sea. It is also probable that she was ordered to proceed directly 
astern of the escort to avoid mine fields, or other underwater obstruc- 
tions. Being an Allied vessel she had no recourse but to follow these 
instructions, and in doing so she had a right to rely on the navigation 
of the escort to effect a safe passage with respect to those obstructions. 
If the escort negligently performed that duty, and the CAVELIER 
was damaged as a direct result of that negligence, there should be no 
difficulty in holding the escort liable under principles of law long 
established,?! providing, of course, that recovery under the Public 
Vessels Act is not limited to physical contact by the public vessel. 

Based on the foregoing considerations, there is no argument with 
the result reached in the Cavelier case; but what about the situation 
where collision occurs between two escortees of a convoy on the 
high seas, or between one escortee and a vessel casually met at sea? 
Is the towing analogy applicable to those situations? 

The only cases involving the Cavelier doctrine which have been 
decided to date indicate.that the towing analogy must be limited to 
the facts of the Cavelier case. The first of these cases was decided 
by Judge Goddard of the United States District Court, Southern Dis- 
trict of New York on March 31, 1947.22 The steamship ALCOA 
PILOT, a privately-owned vessel of a blacked out convoy, enroute 
from Halifax to New York, on the early morning of November 13, 
1942, rammed and sank the LILLIAN E. KERR, a four masted 
sailing vessel. A libel was filed against the ALCOA PILOT and 
she impleaded the privately-owned cable ship CYRUS FIELD, 
whose master was also acting as convoy commodore by order of 
naval authorities. Proctors for the ALCOA PILOT urged the 
Cavelier doctrine claiming that the CYRUS FIELD was liable for 

21“ _ . if the defendant enters upon an affirmative course of conduct affecting 
the interesets of another, he is regarded as assuming a duty to act, and will 
thereafter be liable for negligent acts or omissions.” ProssER ON Torts 


(1941) p. 190. 
22 The Lillian E. Kerr, 71 F. Supp. 184, 1947 A. M. C. 610 (S. D. N. Y. 1947). 
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the negligent acts of her master and crew, and that the master of the 
CYRUS FIELD was negligent for failure, as convoy commodore, 
to investigate the light of the LILLIAN E. KERR, issue instruc- 
tions to the vessels of the convoy and otherwise take action to avoid 
collision. It was held that the master of the CYRUS FIELD had 
a dual capacity, as master of the ship, and as convoy commodore; 
that his negligence, if any, as convoy commodore was not imputable 
to the ship, but was the responsibility of the authority which appointed 
him Commodore. It was also held, that in the absence of instructions 
or orders which prohibited a ship in convoy from taking necessary 
and prompt action when confronted with immediate danger of col- 
lision with another ship, there was no waiver of that ship’s duty to 
adopt every reasonable measure to avert collision so far as practical 
and with regard for other ships in the convoy. 

The other case involving the Cavelier doctrine was decided Oc- 
tober 18, 1947, by Judge Rifkind, also of the Southern District of 
New York.”? The collision in the case occurred on the night of Sep- 
tember 9, 1944, between the HINDOO, a Panamanian flag vessel 
owned by the War Shipping Administration, and the British steamer 
AUSTRALIA STAR. The HINDOO was being escorted by the 
U.S.S. PC-616, a public vessel of the United States. The AUS- 
TRALIA STAR was proceeding independently. All three vessels 
were blacked out. The night was dark and clear. The AUSTRA- 
LIA STAR had turned on her lights fully ten minutes before col- 
lision, but she took no other avoiding action. The HINDOO mistook 
her lights for a star. The PC attempted to warn the AUSTRALIA 
STAR of the HINDOO’s presence, but the message was not received 
on the AUSTRALIA STAR. As a result of the collision the HIN- 
DOO was sunk and the AUSTRALIA STAR and cargo damaged. 
The AUSTRALIA STAR, her cargo and the cargo of the HINDOO 
all urged the Cavelier doctrine against the PC. 

After an exhaustive discussion of the issues involved, Judge Rifkind 
absolved the escort from liability. He was reluctant to extend the 
Cavelier doctrine to the ordinary wartime escort relationship. He 
suggested that liability would lie for negligent affirmative action by 
an escort proximately causing a collision between two other vessels, 
but that there would be no liability for non-action. 

This decision also must be limited to its facts. There was no lia- 
bility for non-action because there was no duty. There was no duty 
because the convoy procedure did not deprive the escortee (HIN- 
DOO) of the means of avoiding collision. Both the HINDOO and 


23 The Australia Star, 1947 A. M. C. 1630 (S. D. N. Y. 1947). 
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the AUSTRALIA STAR had radar. Each was in a better position 
to evaluate her own collision possibilities than was the escort vessel, 
and there were no orders or restrictions imposed by or through the 
escort which would prohibit their taking avoiding action. If either 
vessel failed to use its radar to advantage, or to take effective avoiding 
action, it cannot be said in this instance that the fault would lie with 
the escort. Neither can it be said that the warning attempted by the 
escort in this case was such an intervening affirmative act as would 
make the escort liable for collision. It was not the effective cause of 
the collision. 

Additional light has been shed on the problem under discussion by 
a recent British case involving a collision between the Polish ship 
SOBIESKI and the French ship ESPERANCE on the early morn- 
ing of April 13, 1945, in the English Channel.24 The ESPERANCE, 
having been detached from an up-channel convoy, was making her 
way cautiously in dense fog towards the Nab Tower. The SOBIES- 
KI was the commodore ship of a fast two-ship convoy proceeding 
from the Solent to Havre with troops and escorted by five naval 
craft. The Senior Escort Officer was Commander Layard on 
H.M.C.S. LOCH ALVIE. The original action was commenced by 
the ESPERANCE against the SOBIESKI. On a counterclaim by 
the owners of the SOBIESKI against the ESPERANCE and against 
Commander Layard, the latter was found personally liable for failure 
to warn the SOBIESKI of the danger of collision after having de- 
tected the approach of the ESPERANCE by radar. 

In this case neither the ESPERANCE nor the SOBIESKI was 
equipped with radar. The decision hinges on the breach of a duty 
found owing to the SOBIESKI by Commander Layard. Whether 
or not the duty was legally imposed by the convoy regulations was 
immaterial since both Commander Layard and the captain of the 
SOBIESKI understood that the Escort Commander would warn the 
SOBIESKI of approaching vessels. The convoy was proceeding at 
fourteen knots in a dense fog by order of the Convoy Commodore. 
Under peacetime considerations that speed would be excessive and 
constitute negligence per se.2> In the instant case danger from lurk- 
ing enemy submarines was immediate and real.?* Departure from the 
peacetime rules for prevention of collision was justified. 

24 The Sobieski, 81 Ll. L. Rep. 51, (1948). 

25 Article 16 of the INTERNATIONAL RULES OF THE RoaD requires a vessel to 
proceed at a moderate speed in a fog, mist, falling snow or heavy rain storms. 
The Supreme Court, in the case of The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 
41 L. a 1053 (1897) has interpreted moderate speed to mean a speed at which 
the vessel can be brought to a complete stop in half the distance of visibility. 

26 An anti-submarine attack on a sonar contact was actually launched by the 


escort vessel Loch Alvie in the period between the radar contact on the Esper- 
ance and the collision. 
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Conclusion 


In conclusion it may be said that the Public Vessels Act does not 
enlarge the substantive admiralty law. It merely sheds the cloak of 
sovereign immunity wherein public vessels are concerned, and that 
only to a limited degree. Although the courts by judicial legislation 
have tended to broaden the scope of its application, there is still a 
practical limitation to recovery under the Act. Negligence to be 
actionable must stem from a public vessel of the United States. A 
ship’s personnel are part of the vessel, and damage caused by their 
negligence is damage by the vessel within the meaning of the Act. 
Although the point has not been judicially decided, it appears that a 
ship’s officer, who performs the additional function of Convoy Com- 
modore, would not subject the ship to liability for his negligence as 
Commodore, nor would his negligence as Commodore give a cause 
of action in personam against the United States under the Act be- 
cause it would not constitute damage by a public vessel. 

Although the Public Vessels Act does not enlarge upon the sub- 
stantive admiralty law, it does allow for the first time judicial analysis 
of the right-duty relationship existing between public and private 
vessels. In peacetime this relationship appears to be not different 
from the ordinary relationship between private vessels. In time of 
war added complications arise. Private vessels do not enjoy the 
unfettered freedom of the seas. Their movements are linked with 
the destinies of nations. Each great maritime power has more than 
a passive or moral interest in the safety of all friendly shipping. In 
pursuit of that interest our Government in concert with Allied nations 
devised the convoy system. Ships were banded together for their 
mutual protection. The Governmetn provided escorts and propounded 
regulations designed to offer greater protection against the common 
enemy. In many instances it was necessary to suspend the ordinary 
rules for prevention of collision at sea. The situations varied and the 
degree of suspension depended on the circumstances of each partic- 
ular case. The Government did not assume, either through the 
Public Vessels Act, or otherwise, to become the absolute insurer of 
vessels in a convoy against all the hazards of the sea, but it frequently 
did, in the interest of greater security, cause its public vessels to lend 
assistance against some of those hazards. Where those acts were 
negligently performed and resulted in damage to the assisted vessels, 
recovery can be had under the Public Vessels Act. Where there 
were no negligent affirmative acts by the public vessel, or where 
damage did not stem therefrom, there is no remedy under the Act. 


James A. MASTERSON. 





RECENT CASES 


ALIENS—IMMIGRATION AcT—ALIEN TWICE CONVICTED OF CRIME 
May BE DeporteD.—Fong Haw Tan, a Chinese alien, was convicted 
and given two life sentences for murder under a single indictment 
having two counts. One count was for the murder of Lai Quan, the 
other for the murder of Ong Kim. The question is whether this was 
sufficient to deport an alien on the grounds that he was twice convicted 
of a crime involving moral turpitude. See Immigration Act, sec. 19, 
39 Stat. 889 (1917), as amended 54 Stat. 671 (1940), 8 U. S. C. 
§ 155(a) (1940). Held, This statute deserves narrow construction 
because the penalty is severe; therefore, Fong Haw Tan was not 
twice convicted. Fong Haw Tan v. Phelan, 333 U. S. 6, 68 Sup. Ct. 
374 (1948). 

Sec. 19 of the Immigration Act, supra, says, “. . . Any alien who 

. . is sentenced to imprisonment for a term of one year or more 

. ., or who is sentenced more than once to such a term of imprison- 
ment because of conviction in this country of any crime involving 
moral turpitude+. . . shall, upon the warrant of the Attorney Gen- 
eral, be taken into custody and deported . . .” (emphasis added). 
Since, until this case, the Supreme Court had not construed this 
statute the state of the law in point its one of befuddled confusion. 

The term “sentenced to imprisonment” involves punishment, United 
States ex rel. Cerami v. Uhl, 78 F. (2d) 698 (C. C. A. 2d, 1935) ; 
therefore, the statute is not met by an unexecuted sentence. United 
States ex rel. Robinson v. Day, 51 F. (2d) 1022 (C. C. A. 2d, 1931). 
The authority is divided as to whether or not a sentence to a reforma- 
tory is a sentence as contemplated by this statute. Some courts hold 
that it is sufficient, United States ex rel. Popoff v. Reimer, 79 F. 
(2d) 513 (C. C. A. 2d, 1935); United States v. Smith, 8 F. (2d) 
663 (W. D. N. Y. 1925); United States ex rel. Sirtie v. Commis- 
sioner of Immigration at Port of New York, 6 F. (2d) 233 (E. D. 
N. Y. 1925), while other courts hold that it is not, United States ex 
rel. Cerami v. Uhl, supra; United States ex rel. Rizzio v. Kenny, 
50 F. (2d) 418 (Conn. 1931). 

To be deported the alien must have been twice convicted, each 
sentence being for more than a year. United States ex rel. Ceramo 
v. Uhl, supra; United States ex rel. Griffo.v. Mc Candless, 28 F. 
(2d) 287 (E. D. Pa. 1928). In an indeterminant sentence the meas- 
ure is the maximum, United States ex rel. Parenti v. Martineau, 50 
F. (2d) 902 (Conn. 1930) and the fact that it may actually end in 
less than a year is not controlling. If the alien has received a judg- 
ment upon two or more appearances in court after conviction the 
statute is met. Clark v. Orabona, 59 F. (2d) 187 (C. C. A. Ist, 
1932), cert. den. 287 U. S. 629, 53 Sup. Ct. 82, 77 L. ed. 546 (1932). 
The conviction may even be by nolo contendére, United States ex rel. 
Bruno v. Reimer, 98 F. (2d) 92 (C. C. A. 2d, 1938); however, 
disabilities requiring deportation by this statute are removed by a 
pardon. United States ex rel. Kowalénski v. Flynn, 17 F. (2d) 
524 (W. D. N. Y. 1927). One case, Clark v. Orabona, supra, held 
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that two convictions, for assault to murder, were separate sentences 
even though growing out of the same brawl. If the two sentences 
run concurrently they are separate sentences but they do not satisfy 
this statute. United States ex rel. Mignozzi v. Day, 51 F. (2d) 1019 
(C. C. A. 2d, 1931). Contra: Tassari v. Schmucker, 53 F. (2d) 
570 (C. C. A. 4th, 1931); Nishimoto v. Nagle, 44 F. (2d) 304 
(C. C. A. 9th, 1930). The lower court, in the principal case, Fong 
Haw Tan v. Phelan, 162 F. (2d) 663 (C. C. A. 9th, 1947) took this 
contra view and was overruled. In another case, conviction for two 
offenses under one information did meet the statutory requirements. 
Johnson v. United States ex rel. Pepe, 28 F. (2d) 810 (C. C. A. 2d, 
1928). At another time an alien, sentenced on each of four counts, 
was not subject to deportation even though there were four separate 
offenses. Opolich v. Fluckey, 47 F. (2d) 950 (N. D. Ga. 1930). 
See Wallis v. Tecchio, 65 F. (2d) 250 (C. C. A. 5th, 1933). It is 
not important that the alien left the country between the crimes. 
United States ex rel. Allessio v. Day, 42 F. (2d) 217 (C. C. A. 2d, 
1930). The crimes may be one state, one Federal. Martinez v. 
Nagle, 53 F. (2d) 195 (C. C. A. 9th, 1931). But, if the judgment 
is void by the state law it is not a conviction for the purpose of this 
statute. United States ex rel. Freislinger v. Smith. 41 F. (2d) 707 
(C. C. A. 7th, 1930). One sentence may be to a county jail and the 
other to a federal penitentiary. Bufalino v. Irvine, 103 F. (2d) 830 
(C. C. A. 10th, 1939). Since the record of conviction is conclusive, 
Tillinghast v. Edmead, 31 F. (2d) 81 (C. C. A. 1st, 1929), a clerk’s 
certified copy is substantial evidence to sustain deportation. Tassari 
v. Schmucker, supra. 

The moral turpitude required is evidenced by baseness, vileness or 
depravity according to the accepted standards of the time. Ng Sui 
Wing v. United States, 46 F. (2d) 755 (C. C. A. 7th, 1931) ; United 
States ex rel. Manzella v. Zimmerman, |\71 F. Supp. 534 (E. D. Pa. 
1947). The statute contemplates both imprisonment and guilt of an 
infamous crime without moral turpitude. United States v. Carrollo, 
30 F. Supp. 3 (W, D. Mo. 1939). Neither the gravity of the pun- 
ishment nor the fact that the alien was a second offender will estab- 
lish moral turpitude. United States ex rel. Zaffarano v. Corsi, 63 F. 
(2d) 757 (C. C. A. 2d, 1933). The following have been held to 
involve sufficient moral turpitude to warrant deportation. Counter- 
feiting, United States ex rel. Volpe v. Smith, 62 F. (2d) 808 (C. C. 
A. 7th, 1933); theft, United States ex rel. Ulrich v. Kellogg, 58 
App. D. C. 360, 30 F. (2d) 984 (1929); petit larceny, Wilson v. 
Carr, 41 F. (2d) 704 (C. C. A. 9th, 1930); and concealing assets 
from a trustee in bankruptcy, United States ex rel. Medich v. Bur- 
master, 24 F. (2d) 57 (C. C. A. 8th, 1928); as well as many other 
crimes. 

Since deportation is not punishment, there are many defenses which 
are not available. Mahler v. Eby, 264 U.S. 32, 44 Sup. Ct. 283, 68 
L. ed. 549 (1924). However, there are defenses to deportation which 
are available. In the case of threatened deportation because of an 
expired visa, treatment of Jews in Central Europe was enough to 
show hardship sufficient to stop deportation. United States ex rel. 
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Weinberg v. Schlotfeldt, 26 F. Supp. 283 (N. D. Ill. 1938) but see, 
Soewapadji v. Wixon, 157 F. (2d) 289 (C. C. A. 9th, 1946). On the 
other hand, United States ex rel. Fortmueller v. Commissioner of 
Immigration, Ellis Island, 14 F. Supp. 484 (S. D. N. Y. 1936), held 
that the threat of maltreatment was no defense since the alien could 
choose the country to which he would be deported. Turning State’s 
evidence in reliance upon a promise not to deport did not save the 
alien in United States ex rel. Sage v. District Director of Immigra- 
tion, 82 F. (2d) 630 (C. C. A. 7th, 1936). Since deportation is a 
civil procedure, criminal defenses are not available. Jku Kono Ishi- 
hama v. Carr, 81 F. (2d) 1012 (C. C. A. 9th, 1936). 

In the past the deportation statutes have been given a broad mean- 
ing to protect the national security. United States v. Gancy, 54 F. 
Supp. 755 (Minn. 1944), cert. den. 326 U. S. 767, 66 Sup. Ct. 166, 
90 L. ed. 463 (1945). However, the Supreme Court seems to have 
reversed this, beginning with Delgadillo v. Carmichael, 332 U. S. 388, 
68 Sup. Ct. 10 (1947), to a very narrow construction which is justi- 
fied because of the severity of the penalty inflicted upon the alien. In 
view of the diversified and inconsistent rulings in the past it is im- 
possible, as yet, to know whether the matter has been settled by the 
Fong Haw Tan case. J. W. W. 





ALIENS—IMMIGRATION AND NATURALIZATION Laws oF 1917, 
1924 anp 1940—EntTrRY.—Petitioner, a Mexican citizen entered the 
United States legally in 1923 and resided here until 1942, when he 
shipped out of Los Angeles on an intercoastal voyage to New York 
City as a member of the crew of an American merchant ship. The 
ship was sunk by enemy action after passing through the Panama 
Canal. Petitioner was rescued and taken to Havana, Cuba where he 
remained under the cognizance of the United States Consul for 
approximately one week. He re-entered the United States through 
the port of Miami, Florida, on July 19, 1942. In March, 1944, he 
was convicted of second degree robbery in California and sentenced 
to from one year to life imprisonment. While confined, deportation 
proceedings were initiated against him under authority of § 19(a) 
of the Immigration Act of February 5, 1917, 39 Strat. 874 (1917), 
as amended 54 Star. 670 (1940), 8 U. S. C. §155(a) (1940). 

The applicable portion of the statute reads: “. . .Any alien who 
is hereafter sentenced to imprisonment for a term of one year or more 
because of conviction in this country of a crime involving moral turpi- 
tude, committed within five years after the entry of the alien to the 
United States . . . shall upon the warrant of the Attorney General 
be taken into custody and deported. Held, petitioner’s return to the 
United States after his enforced sojourn in Cuba does not constitute 
an entry within the meaning of §19(a) of the Immigration Act, 
supra. Delgadillo v. Carmichael, 332 U. S. 388, 68 Sup. Ct. 10 (1947). 
The Court heard the above case because of what it considered a 

. seeming conflict between the decision below and Di Pasquale 
v. Karnuth,” 158 F. (2d) 878 (C. C. A. 2d, 1947). See: (1947) 15 
Gro. Wash. L. Rev. 480. The latter case held that an alien who tra- 
veled from Buffalo to Detroit by rail without knowledge that the 
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train passed through Canada did not enter the U. S. when he came 
into Detroit, so as to be subject to deportation under statute as an 
undesireable alien because of robbery conviction and prison sentence 
within five years after entry. It is interesting to note that in the Di 
Pasquale case, supra, the court seemingly approved the decision in 
Taguchi v. Carr, 62 F. (2d) 307 (C. C. A. 9th, 1932), saying: 
“... . we agree Taguchi v. Carr is not in point; true Taguchi was 
forced outside the United States and it was a hard constraint that 
put him to the choice; but he did choose to re-enter and knew he 
was entering when he did . . .” The facts in that case are very 
similar to those in the instant case. There, a Japanese alien who had 
entered the U. S. unlawfully but who had acquired immunity to 
deportation through thirteen years residence was forced by a ship- 
wreck of an American fishing boat on which he was serving as a 
member of the crew, to land on a Mexican island where he spent 
ten days. The court held that his return to the U. S. would consti- 
tute an entry. Thus it seems that in reality there was no conflict, 
because had the Court of Appeals of the Second Circuit been called 
upon to decide the instant case, Delgadillo v. Carmichael, supra, it 
would have followed Taguchi v. Carr, supra, notwithstanding its de- 
cision in the Di Pasquale case, supra. 

Nevertheless, a survey of the various decisions throughout the 
country shows the need for review of the question by the Supreme 
Court and the establishment of a uniform construction. See: Blumen 
v. Haff, 78 F. (2d) 833 (C. C. A. 9th, 1935), in which an alien who 
was extradited from England to answer grand larceny charge in the 
U. S. was held to have made an entry; Jackson v. Zurbrick, 59 F. 
(2d) 937 (C. C. A. 6th, 1932); United States ex rel. Siegel v. 
Reimer, 23 F. Supp. 643 (S. D. N. Y. 1938) to the effect that a 
re-entry of an alien into the United States, after a visit to a foreign 
country no matter how brief, is an entry; contra, Annello v. Ward, 
8 F. Supp. 797 (Mass. 1934). Also Valenti v. Karmuth, 1 F. Supp. 
370 (N. D. N. Y. 1932) wherein return of alien pupil to U. S. after 
school picnic at Canadian beach was held not to be an entry since 
alien was not free agent acting entirely on his own volition, but was 
under compulsion in that law of state required attendance at school. 

The “per se” or “physical passage” doctrine was thought to have 
received unqualified endorsement of the Supreme Court in Volpe v. 
Smith, 289 U.S. 422, 53 Sup. Ct. 665, 77 L. ed. 1298 (1933), where- 
in it was said that an entry meant “. . . any entry from a foreign 
port.” It should be noted however that the court further said“. . . it 
does not follow that after he voluntarily departed he had the right 
of reentry. . . .” (emphasis added.) This would seem to limit the 
above concept in so far as second entries were concerned to any entry 
from a foreign port to which the alien has voluntarily gone. Viewed 
in that light, it might be said that the instant case in no way over- 
rules Volpe v. Smith, supra. 

It is clear that had petitioner’s intercoastal voyage not been inter- 
rupted, his arrival at New York City would not constitute an entry 
since there was no arrival from a foreign port or place. Yet, if the 
vessel had scheduled a stop at Havana his arrival at New York 
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would have constituted an entry, even though he had remained on 
the vessel. Clausen v. Day, 279 U. S. 398, 49 Sup. Ct. 354, 73 L. ed. 
758 (1929) ; McCandless v. Pantoja, 44 F. (2d) 786 (C. C. A. 3d, 
1930) ; Ex parte Tatsuo Saiki, 49 F. (2d) 469 (W. D. Wash. 1930). 

In reaching its conclusion the Court seems to rely quite heavily on 
the injustice which would arise from allowing such a fortuitous event 
to determine petitioner’s fate. From that view it appears that this 
might fall into that category of “hard cases which make bad law.” 
The existence of a “per se” doctrine with regard to entry gives to 
the Attorney General a technicality which can be used as a “big 
stick” in ridding the country of confirmed undesirables. “. . . The 
immigration laws today coddle the criminal while dealing with unbe- 
lieveable severity with the alien of good character.” Address by 
D. W. MacCormack, Commissioner of Immigration and Naturaliza- 
tion, reprinted in 79 Conc. Rec. 14052 (1935). This condition has 
been somewhat ameliorated by the passage of the Alien Registration 
Act, 54 Stat. 670 (1940), 8 U. S.C. § 155 (b-d) (1940). However 
the power to deport the criminal alien still depends on the courts’ 
construction of such words and phrases as “entry,” “crimes involving 
moral turpitude” and “conviction of a crime.” The harshness of the 
“per se” doctrine is qualified by the absolute power of the trial court 
to suspend deportation proceedings, its recommendation, if made at 
the time of conviction or within thirty days thereafter, being binding 
on the Attorney General. 39 Strat. 874, 890 (1917), 8 U. S.C. 
§ 155(a) (1940). 

It is interesting to conjecture what interpretation the Court would 
have given the word “entry” had petitioner been convicted of sub- 
versive activity under the Alien Registration Act of 1940, supra, 
Title II, § 20, 8 U. S. C. 155 (b) (4), (1940). 

The danger in the decision lies in the fact that the Court has weak- 
ened an already ineffective law, further limiting the power to deport 
criminal aliens. The silver lining may be found in the fact that if 
the courts in their decisions continue to show the law to be as ineffec- 
tive as it is, Congress may awaken to the situation and take legisla- 
tive action as desired by the Department of Justice. However, the 
history of previous remedial legislation indicates that strong influ- 
ences will be necessary to move Congress from its traditional “laissez 
faire” attitude toward the Immigration and Naturalization laws. 
P. P. B., Jr. 


ConFLict oF LAwS—REMOVAL OF TRUST ASSETS FROM JURISDIC- 
TION—CONSTITUTIONAL Law.—Appellant Boone, prior to 1940, while 
a resident of North Carolina, qualified as executor and trustee under 
a will in the Superior Court of Polk County, North Carolina. By a 
suit therein he obtained construction of the will and proceeded with 
the administration of the trust, filing accounts from time to time 
therein. In 1940, however, Boone left North Carolina, taking the 
trust assets with him to the District of Columbia where he took up 
his residence. In the same court in 1942 the beneficiaries of the trust 
filed a complaint against Boone seeking his removal. He was not 
served in North Carolina nor did he appear or plead in the removal 
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proceedings. Service, however, was had upon him by (1) publica- 
tion; and by (2) substituted personal service in the District of 
Columbia, both in conformity to North Carolina law. The North 
Carolina court in 1944 found that Boone had: (1) by his misconduct 
as trustee caused a loss (for which a personal judgment had been 
rendered against him in the same court); (2) removed the trust 
assets without authority to the District of Columbia; and (3) had 
otherwise acted improperly. Judgment was rendered removing 
Boone and appointing appellee Wachovia Bank and Trust Company 
successor trustee with authority to sue to obtain possession of the 
trust assets. Appellee sued Boone in the District Court of the 
United States for the District of Columbia where he answered that, 
because the proceedings had been instituted in North Carolina after 
the removal of his domicile from that state to the District of Columbia 
and he had not been served in North Carolina with respect thereto, 
appellee as successor trustee had no power in any jurisdiction to 
maintain action for recovery of the trust assets. Summary judgment 
was granted to appellee, from which Boone appeals to the United 
States Court of Appeals for the District of Columbia. Held, a pro- 
ceeding by the appointing court, which already has jurisdiction of a 
trust and the assets subject to it, to remove an absent trustee who has 
wrongfully taken the trust assets with him to another jurisdiction, 
and done other acts justifying his removal, is a proceeding quasi in 
rem, and notice by constructive service is sufficient to satisfy the 
requirements of due process. Boone v. Wachovia Bank and Trust Co., 
App. D. C. , 163 F. (2d) 809 (1947). 

The essential question before the District Court was whether the 
North Carolina removal judgment was entitled to full faith and 
credit, or was not so entitled because of a denial of due process of law. 
The judgment was entitled to full faith and credit on two basic tests 
applicable: (1) competency of the North Carolina tribunal by the 
law of its creation to pass upon the subject matter; and (2) actual 
jurisdiction over the particular subject matter involved. 

The North Carolina tribunal, as a court of equity, had the inherent 
power to establish and supervise trusts, and to appoint and remove 
trustees. Gould v. Gould, 108 Misc. Rep. 42, 178 N. Y. S. 37 (1919) ; 
1 Pomeroy, Equity JURISPRUDENCE (5th ed. 1941) p. 205, 206. Such 
power is not dependent on statute, nor upon a direction of the instru- 
ment of trust. Jn re Kilgore, 120 Ind. 94, 22 N. E. 104 (1889); 
People v. Norton, 9 N. Y. 176 (1853). 

That court also had initially complete jurisdiction of the trust rela- 
tionship, the trust assets, the beneficiaries and the trustee, and was 
engaged in supervising the administration thereof by its appointed 
trustee. That jurisdiction was not thereafter lost by that court when 
Boone moved his domicile to the District of Columbia with the trust 
assets. For jurisdiction initially to attach over the res, that res must 
be within the territorial jurisdiction of the court, but after jurisdic- 
tion has been thus acquired it is not lost by the accidental, fraudulent, 
or improper removal of the res from custody. The Rio Grande, 23 
Wall. 458, 23 L. ed. 158 (U. S. 1874); 3 Freeman, JupcmeEnts (5th 
ed. 1925) p. 3142, 3143. Nor did Boone’s absence from North Caro- 
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lina affect the court’s jurisdiction over the trust assets. Pennigton v. 
Smith, 69 Fed. 188 (C. C. S. D. N. Y. 1895); Gassert v. Strong, 
38 Mont. 18, 98 Pac. 497 (1908). Any question concerning admin- 
istration of a trust is settled in the court having jurisdiction over the 
fund. The non-residence of the trustee or his removal to another 
state is immaterial, for the trust is not determined by the residence 
of the trustee. Pennington v. Smith, supra; Fernald v. First Church 
of Christ, Scientist, 77 N. H. 108, 88 Atl. 705 (1913); 1 Beale, 
Conruict or Laws (1935) p. 443. 

Boone however contends that his non-appearance and the lack of 
personal service on him in North Carolina renders the court of that 
state powerless to remove him as trustee. In determining what is due 
process of law within the meaning of the 14th Amendment, a dis- 
tinction is to be observed between actions in personam and actions 
in rem or quasi in rem. Grannis v. Ordean, 234 U. S. 385, 34 Sup. 
Ct. 779, 58 L. ed. 1363 (1914). If the action is purely in personam, 
service by publication is invalid everywhere as against a nonresident 
who did not appear in the action and who was not personally served 
within the state. Pennoyer v. Neff, 95 U. S. 714, 24 L. ed. 565 
(1877). But in_the Pennoyer case it was conceded that a different 
rule would apply, where, in connection with initial process against a 
person, property in the state is brought under the control of the court 
and subjected to its disposition, the action being then in the nature 
of a proceeding in rem. Appellant relied heavily on Parker v. Kelley, 
166 Fed. 968 (C. C. W. D. N. Y. 1908), to show that a proceeding 
to remove a trustee is a proceeding in personam. But in the Parker 
case the court did not have control of the trust res, and as the only 
purpose of the action in that case was to remove a trustee, its judg- 
ment quite properly was in personam. 

The instant case is distinguishable from the Parker case, because 
here the trust res was already in the court’s hands and under its con- 
trol, and the question of what trustee should administer it was col- 
lateral to the judisdiction over the res, and the trustee’s right to con- 
tinue to act was at most a right in or to the res, or one which arose 
therefrom. While the action in the Parker case was in personam, it 
might have become quasi in rem had the trust property been brought 
within the court’s jurisdiction; in which event constructive service 
would have been sufficient to cause the judgment of removal to be en- 
titled to full faith and credit. 3 Freeman, op. cit. supra, p. 2853. The 
North Carolina judgment therefore, was a judgment quasi in rem, 
because it was a judgment against a person with respect to property, 
as distinguished from one against property only, or a person only. 
Gassert v. Strong, supra; Hill v. Henry, 66 N. J. Eq. 150, 57 Atl. 
554 (1904). 

In actions guasi in rem, the personal rights of a trustee in and to 
the res within the custody of the court may be dealt with and ad- 
judicated in so far as it adjudicates the status of the particular res, 
including the title thereto; and such an adjudication, if the trustee 
were properly proceeded against even by constructive process, would 
be binding and obligatory on the trustee in any court of any state. 
Green v. Brophy, 71 App. D. C. 299, 110 F. (2d) 539 (1940) ; 
8 
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Combs v. Combs, 249 Ky. 155, 60 S. W. (2d) 368, Note (1933) 89 
A. L. R. 1102. 

Furthermore it has been held that a petition for removal of an 
executor is so far a part of the original probate proceedings that the 
executor is not denied due process of law by a personal judgment for 
the amount of the unadmuinistered assets, rendered against him by 
publication on account of his absence from the state. Michigan Trust 
Co. v. Ferry, 228 U. S. 346, 33 Sup. Ct. 550, 57 L. ed. 867 (1913). 
The same principle applies to the instant case in that the removal 
proceedings are a part of the administration of the trust which is al- 
ready before the court. This is in accord with Section 76 of the RE- 
STATEMENT, ConFLict oF Laws: “If a court obtains jurisdiction over 
a party to an action, that jurisdiction continues throughout all sub- 
sequent proceedings which arise out of the original cause of action.” 
It is within the power of a state to make the whole administration of 
the estate a single proceeding, to provide that one who has under- 
taken it within the jurisdiction shall be subject to the order of the 
court in the matter until the administration is closed by distribution. 
Michigan Trust Co. v. Ferry, supra. This same principle applies to 
trusts with equal force. 

The instant case clarifies the concept of continuation of jurisdiction 
very aptly. The functional purpose of service of process is fairly to 
apprise a party that he is being proceeded against, and as the only 
raison d’etre of a testamentary trustee is to administer the trust, he is 
fairly notified by constructive service in the jurisdiction of the court 
administering the trust. A dichotomy of jurisdiction over the res and 


the trustee would lead to confusion, the law’s delay, and an incapacity 
to do complete justice by the court to whom the beneficiaries natural- 
ly look for protection. And to allow a trustee to rob the court of 
jurisdiction already obtained by carrying portable assets across a state 
line would be unconscionable. 


CoNSTITUTIONAL LAW—FOREIGN COMMERCE—REGULATION OF 
Local Matrers By STATES—BURDENING OF ForEIGN COMMERCE.— 
Bois Blanc island is part of the Province of Ontario, Canada. How- 
ever, it lies in great proximity to Detroit, and has become known as 
a place of diverse amusements. The common reference to it is Bob- 
Lo, and it has been characterized as Detroit’s Coney Island. Appel- 
lant, who owns a large part of the island in fee, also owns and oper- 
ates two steamships for the purpose of transporting its patrons to and 
from the island’s attractions. The vessels engage in no other business 
on these trips. Appellant had a policy of not allowing negroes to 
board its vessels, and as a consequence of putting off a colored pas- 
senger, he was criminally prosecuted for violation of the civil rights 
act of Michigan which forbids segregation on a public conveyance. 
Held, although the transportation of appellant’s passengers is foreign 
commerce, the Commerce Clause, Unitep States CONSTITUTION, 
Art. 1, § 8, does not forbid applying the Michigan civil rights act to 
sustain appellant’s conviction. Mr. Justice Jackson, with whom the 
Chief Justice agreed, dissented: the failure of Congress to enact a 
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law on this specific subject does not operate to expose foreign com- 
merce to the burden of local policies. Bob-Lo Excursion Co. v. Peo- 
ple of Michigan, 333 U. S. 28, 68 Sup. Ct. 358 (1948). 

The majority opinion is based upon the premise that the foreign 
commerce in this case may be regulated by the state in the absence of 
regulation by Congress, provided such regulation is confined to 
“local” foreign commerce. It is not doubted that Congress’ power to 
regulate commerce with foreign nations is exclusive in all matters 
which require general and uniform rules, especially where any im- 
pediment or restriction upon such commerce is involved. Walling v. 
Michigan, 116 U. S. 446, 6 Sup. Ct. 454, 29 L. ed. 691 (1886). How- 
ever, the situation in this case was described as of “highly local com- 
merce.” It is foreign commerce only in a geographic sense. The 
majority view is one which is well-founded in legal precedent. 

There is no doubt but that appellant was engaged in foreign com- 
merce. The boarding and discharge of passengers is commerce, and 
in the case of vessels and passengers going to, or coming from, for- 
eign ports, it is a regulation of commerce with foreign nations. Board 
of Trustees of the University of Illinois v. United States, 289 VU. S. 
48, 53 Sup. Ct. 509, 77 L. ed. 1025 (1933). 

As to the power of the states to regulate foreign commerce at all, 
the court relied upon the case of Cooley v. Board of Wardens, 12 
How. 299, 13 L. ed. 996 (U. S. 1851). It was there enunciated that 
a state has the power to regulate purely local matters in both inter- 
state and foreign commerce. The case dealt indiscriminately with 
both phases of commerce. The courts have never maintained that 
there is any fundamental distinction between interstate commerce and 
foreign commerce as it relates to the power to regulate local subject 
matter. The power conferred upon Congress to regulate interstate 
commerce is contained in the same clause which confers upon it power 
to regulate foreign commerce. The grant is conceived in the same 
terms, and the two powers are of the same class, and undoubtedly 
equally extensive. Bowman v. Chicago R. Co., 125 U. S. 465, 482, 
8 Sup. Ct. 689, 31 L. ed. 700 (1888). Therefore, this would not allow 
state regulation of local matters in one field and exclude it in the 
other. Where the subjects on which the state action may be exercised 
are local in their nature or operation, or constitute mere aids to com- 
merce, this authority may be exerted until superseded by congres- 
sional action. Cardzell v. American Bridge Co., 113 U. S. 205, 210, 
5 Sup. Ct. 423, 28 L. ed. 959 (1885). States may act in the absence 
of federal regulation in fields of commerce where national unity is 
not essential, Cloverleaf Butter Co. v. Patterson, 315 U. S. 148, 62 
Sup. Ct. 491, 148 L. ed. 754 (1942). 

In determining whether specified activities are subject to state or 
federal control, or both, the primary test is not the mechanical one of 
what is “interstate,” and what is “local,” but rather, the competing 
demands of the state and national interests involved. There is no 
precise distinction between these two extremes. United States v. 
South-Eastern Underwriters Ass'n, 322 U. S. 533, 64 Sup. Ct. 1162, 
88 L. ed. 1440 (1944). An indirect or incidental effect upon com- 
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merce because of state action does not necessarily involve a burden 
— it. United Enterprises v. Dubey, 42 F. Supp. 60 (N. D. Fila. 

41). 

The facts in this case are an excellent application of the power of 
a state to regulate a highly localized matter. It was nothing more 
than the regulation of a single individual, since appellant owned both 
the island, and the boats by which he went there. The decision in 
Morgan v. Virginia, 328 U. S. 373, 66 Sup. Ct. 1050, 90 L. ed. 1317 
(1946), would tend to show that Congress looked with disfavor upon 
segregation policies because they tended to burden interstate com- 
merce. This being so, the enforcement of a non-segregation statute 
would be in accord with present national policies. Instead of being 
a burden upon foreign commerce, it would be an aid to the free flow 
of commerce, and the prevention of a burden. 

The dissenting opinion in this case is very worthy of consideration. 
It is well stated in the words of Mr. Justice Jackson: “I believe that 
once it is conceded . . . that the commerce involved is foreign com- 
merce, that fact alone should be enough to prevent a state from con- 
trolling what may, or what must, move in the stream of that com- 
merce.” It is maintained that congress has exclusive power over for- 
eign commerce. Were this so, there could be little doubt but that the 
state had passed beyond the exercise of its legitimate authority. How- 
ever, there is no support for the view that congress has more “ex- 
clusive” power over foreign commerce than it does that which is 
interstate. 

The legal precedents in the majority opinion show that it is much 
too late to argue now that the Federal Government’s control over for- 
eign commerce is so exclusive as to preclude regulation of local 
matters. D. A. B. 


ConsTITUTIONAL LAW—VOLUNTARY RELIGIOUS INSTRUCTION IN 
Pustic ScHOoLS—VIOLATION UNDER FIRST AND FOURTEENTH 
AMENDMENTs.—At the request of a voluntary religious council, com- 
posed of the three major faiths, the Champaign Board of Education 
in an exercise of their discretionary power as conferred by Ill. Rev. 
Stat. Ch. 122 §§ 123, 301 (1943), granted the group permission to 
offer classes in religious education in the public schools during the 
regular school hours. According to the plan, the instruction was to 
be of the content of the Bible without interpretation or attempt at 
influencing belief in the doctrines or creeds of any church. Further, 
each faith was to have its separate instructional class. The religious 
classes were to be so scheduled as not to interfere with the regular 
public school classes, and attendance reports of those children receiv- 
ing sectarian instruction were to be made to their secular teachers. 
Cards on which the parents were to indicate whether or not they 
desired their children to receive such instruction were made available 
to the students through the offices of the school authorities. Thus, 
admission to the religious classes was dependent upon the express 
written request of the parents, and then only to classes designated by 
them. All expenses incident to this program, including materials, 
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books, and the securing of qualified instructors was to be borne by 
the religious council. The instructors, however, were subject to the 
approval and supervision of the superintendent of schools. The ap- 
pellant, who chose to rear her son in the family tradition of atheism, 
refused to permit him to participate in the religious education classes. 
As a result, while the other members of his class attended the reli- 
gious classes, the child continued his regular studies in the music 
room under his regular teacher. The appellant, in her capacity as a 
taxpayer, petitioned the trial court for a writ of mandamus to compel 
the local board of education to outlaw the teaching of religious doc- 
trines in the public schools while they were regularly in session. It 
was alleged that under the plan the sectarian teachers were being per- 
mitted to substitute their religious instruction for the secular educa- 
tion provided for by the Illinois compulsory education law, and that 
the segregation of children into sectarian groups for the purpose of 
such instruction in a public school, was violative of state and federal 
constitutional guarantees of freedom of religion. The trial court 
denied the writ. The Supreme Court of Illinois in affirming the de- 
cree of the court below found that any incidental expenses which 
might have been incurred by the plan were not in violation of the 
constitutional restraints insisted upon. 396 IIl. 14, 71 N. E. (2d) 161 
(1947). The case was heard on appeal to the Supreme Court under 
36 Stat. 1156 (1911), 28 U. S. C. § 344(a) (1940). Held, that a 
plan of voluntary segregated religious classes in the public schools, on 
a sectarian basis, during school hours, was prohibited by the First and 
Fourteenth Amendments. People ex rel McCollum v. Board of Edu- 
cation of School District No. 71, 333 U. S. 203, 68 Sup. Ct. 461 
(1948). 

The majority, speaking through Black, J., reversed the decision on 
two grounds. First, that the tax supported education system was be- 
ing used as a vehicle by which the children were being subjected to 
religious indoctrinations. Second, that the State was placed in such 
position that its educational system aided in proselyting public school 
children for purposes of religious instruction. Thus, the Court was of 
the opinion that under the plan the school system both “assists and is 
integrated with” the religious instruction in direct violation of the 
constitutional guarantees of religious freedom as reflected by the First 
and Fourteenth Amendments. As tersely stated by the Court, “This 
is not separation of Church and State.” 

In order to properly appraise the issue, Frankfurter, J., in a sep- 
arately written opinion in which Jackson, Rutledge, and Burton, JJ., 
joined, delved into the history and position of religious education in 
America with the inevitable conclusion (which lent support to the 
majority view) that the Constitution prohibited the “commingling of 
religious with secular instruction in the public schools.” The rationale 
for the decision rested on a very firm foundation. Because of the 
heterogeneous religious creeds present in this country, it becomes 
both desirable and necessary, in order to prevent the body politic 
from being torn asunder by internal dissension and pressures, to re- 
quire the state to confine itself to purely secular instruction. It was 
pointed out that “released time” plans of religious instruction as such 
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was not a subject for judicial review, and that while there were many 
different forms of “released time” some of which were undoubtedly 
constitutional, only the Illinois plan was here in issue. Further, that 
it is only when a determination must be made of the extent of the 
agency of the public schools in the carrying out of a particular “re- 
leased time” plan, that such critical judicial examination would be 
requisite. In reviewing the Illinois plan it was found to be “patently 
woven into the working scheme of the school” and its candid purpose 
to be sectarian teaching. The opinion recognized the fact that the 
Illinois plan served to establish a “feeling of separatism” in the non- 
participating sects, thus enhancing the opportunities for religious dif- 
ferences among the children. This was the very effect, it was in- 
dicated, which the basic religious precepts of the Constitution were 
directed against. 

Jackson, J., who joined in the opinion of Frankfurter, J., also 
wrote a separate opinion in which he concurred in the result reached 
by the majority, but with certain reservations. The core of Jackson’s, 
J., argument lay in his strong rebuke to the Court for failing to estab- 
lish any standards which would define the limits or scope of the de- 
cision. (This criticism was also leveled at the majority by Reed, J., in 
his dissenting opinion.) In an obvious attempt to buttress some of 
the shortcomings of the majority opinion, Jackson, J., endeavored to 
assert some guiding principles to be utilized in controversies of this 
nature. “A Federal Court may interfere with local school authorities 
only when they invade either a personal liberty or a property right 
protected by the Federal Constitution.” West Virginia State Board 
of Education v. Barnette, 319 U. S. 624, 63 Sup. Ct. 1178, 87 L. ed. 
1628 (1943); Everson v. Board of Education, 330 U. S. 1, 67 Sup. 
Ct. 504, 91 L. ed. 472 (1947) (dissenting opinion). With such a rule 
in mind, Jackson, J., indicated that he, was doubtful as to whether the 
appellant was entitled to any relief by virtue of either of these stand- 
ards, although he remained in accord with the fact that “the religious 
classes here involved go beyond permissible limits. . . .” 

In a vigorous dissent to the interpretation placed on the First 
Amendment by the Court, Reed, J., rested his opinion on an evalu- 
ation of the “establishment of religion” clause, as well as on the many 
instances of close cooperation between religion and government. The 
opinion contended that the voluntary nature of the plan was such that 
it could not have abridged the constitutional guaranty of the free exer- 
cise of religion, and that it was never the intent of the framers of the 
Constitution that a plan of religious education such as here in issue, 
should constitute an establishment of religion. Thus, the dissenting 
opinion reached the conclusion that the release of children from their 
secular classes in order to receive religious instruction, did not con- 
stituté an aid to the Church, in violation of the First Amendment. 

It appears as though there has been a violation of the First Amend- 
ment in the instant case. Although the majority of the Court rested 
their decision on the close interrelation of religionism and education, 
as well as on the use of tax supported property for sectarian purposes, 
it seems as if the turning point of decision depends upon whether or 
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not the Constitution guarantees to each of us protection against being 
exposed to a religious stigma and thereby subjected to social ostra- 
cism. That the framers of the Constitution intended to protect the 
body politic from “divisiveness” as well as from a “feeling of sep- 
aratism” was recognized by Frankfurter, J., in his opinion. Although 
there are no express words so indicating in the Constitution, the in- 
terpretation placed on the First Amendment by the Court seems 
patently correct. The “freedom of religion” clause deals with the 
rights of the individual while the “establishment of religion” clause 
deals with the relationship of government to the individual. The 
“establishment of religion” clause has been defined to mean that 
“Neither a state nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all religions, or 
prefer one religion over the other. Neither can force nor influence a 
person to go to or remain away from church against his will or force 
him to profess a belief or disbelief in any religion. No person can be 
punished for entertaining or professing religious beliefs or disbeliefs, 
for church attendance or non-attedance. No tax in any amount, large 
or small, can be levied to support any religious activities or institu- 
tions, whatever they may be called, or whatever form they may adopt 
to teach or practice religion. Neither a state nor the Federal Govern- 
ment can, openly or secretly, participate in the affairs of any religious 
organizations or groups or vice versa.” (Emphasis added) Everson 
v. Board of Education, supra, 330 U. S. 1, 15-16. Thus it appears 
that the issue is not how much money is spent in “aid” of religion, 
but whether any money is spent at all. By definition then, the position 
of the majority, with respect to the “establishment of religion” clause, 
is sustained. The religious freedom then, sought to be protected by 
the Constitution, has two aspects. It “forestalls compulsion by law of 
the acceptance of any creed or the practice of any form of worship” 
and conversely “it safeguards the free exercise of the chosen form 
of religion.” Cantwell v. Connecticut, 310 U. S. 296, 303, 60 Sup. Ct. 
900, 84 L. ed. 1070 (1940). It is in this latter aspect that this in- 
violable right appears to have been abridged. Although coercion at 
common law involved a threat of force, this analogy does not seem 
controlling in the instant case. As a result, it becomes highly ques- 
tionable whether the Illinois plan as here indicated can really be said 
to be voluntary when those who do not desire to participate are 
virtually forced into segregation. 

The examples of close cooperation between religion and govern- 
ment offered by Reed, J., in his dissenting opinion, seem to be beside 
the point. It is submitted that the motivating force and intent of the 
framers of the Constitution, in considering sectarian-education pro- 
grams as a possible joint venture, was to protect children (who are 
quite unable to view the issue objectively) from becoming unneces- 
sarily embroiled in religious conflicts, as a result of their close con- 
tacts with each other. The First Amendment has not absolutely de- 
prived religion from the benefits of government, nor has it made gov- 
ernment irreligious by nature. But there are certain religious activ- 
ities which are so borderline with respect to breaching the impreg- 
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nable wall between church and state that they must be struck down 
for the benefit of all society. The Illinois plan is one of them. 

Although the Virginia Bill of Rights had earlier guaranteed free- 
dom of worship, the complete separation of the church from the state 
did not really come until the formation of our federal system of gov- 
ernment. Goddard, The Law in Its Relation to Religion (1912) 10 
Micu. L. Rev. 164. With the adoption of the federal Bill of Rights, 
the religious liberty of the individual against infringement by the Fed- 
eral Government was guaranteed, and the whole power over the sub- 
ject of religion at that time, was left exclusively to the state govern- 
ments. Permoli v. Municipality No. 1 of the City of New Orleans, 
3 How. 589, 11 L. ed. 739 (U. S. 1844); Story, ConstrruTION oF 
THE Unirep States (1891) § 1879. However, it has been held that 
the “due process” clause of the Fourteenth Amendment to the Fed- 
eral Constitution now guarantees religious liberty against state action. 
Meyer v. Nebraska, 262 U. S. 390, 43 Sup. Ct. 625, 67 L. ed. 1042 
(1923). 

Cases concerning a voluntary plan of religious education in the 
public schools as an infringement of constitutional liberties are by no 
means new to our judiciary. The decisions of the state courts, how- 
ever, are in conflict as to the effect of volition on the exposure of the 
person to religious instruction in the public schools. In the following 
cases it was held that the constitutional guarantees of religious liberty 
of the individual were not invaded where the person was not com- 
pelled to join in the religious exercises. Evans v. Selma Union High 
School District, 193 Cal. 54, 222 Pac. 801 (1924); People v. Stanley, 
81 Colo. 276, 255 Pac. 610 (1927) ; Wilkerson v. City of Rome, 152 
Ga. 762, 110 S. E. 895 (1922); People ex rel. Latimer v. Board of 
Education, 394 Ill. 228, 68 N. E. (2d) 305 (1946); North v. Board 
of Trustees of Univ. of Illinois, 137 Ill. 296, 27 N. E. 54 (1891); 
Moore v. Monroe, 64 lowa 367, 20 N. W. 475 (1884); Hackett v. 
Brooksville Graded School Dist., 120 Ky. 608, 87 S. W. 792 (1905) ; 
Spiller v. Woburn, 12 Allen 127 (Mass. 1866); Pfeiffer v. Board of 
Education, 118 Mich. 560, 77 N. W. 250 (1898) ; Kaplan v. Inde- 
pendent School Dist. of Virginia, 171 Minn. 142, 214 N. W. 18 
(1927); People ex rel. Lewis v. Graves, 245 N. Y. 195, 156 N. E. 
663 (1927). Contra, Knowlton v. Bawmhover, 182 Iowa 691, 166 
N. W. 202 (1918); Herold v. Caddo Parish School Directors, 136 
La. 1034, 68 So. 116 (1915) ; State v. Scheve, 65 Neb. 853, 91 N. W. 
846 (1902), 93 N. W. 169 (1903); State ex rel. Weiss v. District 
Board, 76 Wis. 177, 44 N. W. 967 (1890). The cases which have 
sustained the voluntary plan of religious education in the schools have 
been based on the following grounds: (a) The Bible is non-sectarian 
in its entirety and may therefore be read to the students; (b) Volun- 
tary abstention from religious instruction in no way restricts the civil 
or political rights or privileges of such students. Those cases denying 
the validity of such a plan have generally been based on the following 
grounds: (a) The subjection of the individual to such instruction 
gives rise to a religious stigma, and places him in a class by himself 
if he does not participate; (b) The religious instruction constitutes 
the schoolhouse a place of worship as against which any taxpayer has 
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a right to object; (c) The Bible is considered as sectarian instruction 
even when read in the schools without comment. 

What apparently is the only possible criticism of the majority opin- 
ion in the principal case, is the fact that it failed to define any boun- 
daries beyond which religious-education programs as a joint venture 
would not be upheld. The problem resolves itself down to the follow- 
ing issue: Wherein does the state begin to infringe on the religious 
liberties of the individual and what are the outer limits of that free- 
dom guaranteed to him by the Constitution? From the standpoint of 
the state, in order to violate the constitutional right to religious free- 
dom, a statute must: (1) work an establishment of religion; (2) 
provide for compulsory support by taxation or otherwise, of religious 
instruction; (3) make attendance upon religious worship compul- 
sory; (4) work a restriction upon the exercise of religion according 
to the dictates of conscience; (5) impose restraints upon the exercise 
of religious beliefs. 1 Cooley, CoNsTITUTIONAL LIMITATIONS (1927) 
p. 469. Considering the position of the individual, there are some 
religious beliefs and practices which are obviously not constitutionally 
protected. The courts in resolving the issues of religious contro- 
versies are torn between maintaining the normal police powers of the 
state and yet upholding the rights and freedoms guaranteed to the 
individual by the Constitution. One commentator has indicated four 
instances in which the protection of the religious freedom of the in- 
dividual could not be justified: (1) The commission of a crime. 
Davis v. Beason, 133 U. S. 333, 10 Sup. Ct. 299, 33 L. ed. 637 
(1890) ; (2) Interference with another’s liberty; (3) The exercise 
of that freedom so as to constitute a “clear and present danger.” 
West Virginia State Board of Education v. Barnette, supra; Cantwell 
v. Connecticut, supra; (4) The unavoidability of clashes. United 
States v. MacIntosh, 283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 
(1931) (dissenting opinion). Summers, The Sources and Limits of 
Religious Freedom (1946) 41 Iti. L. Rev. 53, 73-74. Outside of 
these boundaries, it would seem that almost any other religious activ- 
ity should be clothed with the mantle of constitutional protection. 

The decision, in the instant case, will undoubtedly have far-reach- 
ing effects on all. It will serve as a deterrent to any present or pro- 
spective plans of religious instruction by the public schools, and at the 
same time foster the growth, and strengthen the hold, of our sectarian 
institutions on community life. This development will unquestionably 
be in keeping with the intent and spirit of the Constitution. No bet- 
ter summation of the issue has been made than in the Minor case 
where it was said, “United with government, religion never rises 
above the merest superstition; united with religion, government 
never rises above the merest despotism; and all history shows us 
that the more widely and completely they are separated the better it 
is for both.” Board of Education of Cincinnati v. Minor, 23 Ohio St. 
211, 248, 13 Am. Rep. 233 (1872). In a word then, the right to un- 
restricted religious worship within constitutional limits, is as funda- 
mental in a free government as is the right to life, liberty, or the pur- 
suit of happiness. A 
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’ ConsTituTIONAL Law—War PowEeR—Housinc AND Rent Act 
or 1947 UpHEtp.—The United States District Court for the North- 
ern District of Ohio dissolved a preliminary injunction restraining 
defendant from demanding rent increases of 40% and 60%, on the 
ground that he was thereby deprived of constitutional rights by the 
Housing and Rent Act of 1947, Pub. L. No. 129, 80th Cong., Act 
of June 30, 1947, 50 U. S. C. A. App. § 1881 et seq. (1948), which 
continued in force the maximum rentals allowed under the wartime 
price control acts. Upon direct appeal to the United States Supreme 
Court, held, that the Act was constitutional as a valid exercise of the 
war power which continues after the cessation of hostilities; that ex- 
cepting hotels, motor courts and new housing from the operation of 
the Act was a reasonable classification; and that the delegation of 
power to the Housing Expediter to remove controls in certain areas, 
when in his estimation they were no longer necessary, was not an un- 
constitutional delegation of legislative power. Woods v. Cloyd W. 
Miller Co., 333 U. S. 138, 68 Sup. Ct. 421 (1948). 

The majority opinion by Mr. Justice Douglas relied strongly on the 
decisions accepting the doctrine that the war power does not cease 
with the emergency but may be invoked to correct evils arising from 
the war. Fleming v. Mohawk Wrecking & Lumber Co., 331 U. S. 
111, 67 Sup. Ct. 1129 (1947); Ruppert v. Caffey, 251 U. S. 264, 40 
Sup. Ct. 141, 64 L. ed. 260 (1920); Hamilton v. Kentucky Distil- 
leries & Warehouse Co., 251 U. S. 146, 40 Sup. Ct. 106, 64 L. ed. 
194 (1919); Stewart v. Kahn, 11 Wall. 493, 20 L. ed. 176 (U. S. 
1870). Mr. Justice Frankfurter concurred in the opinion but stated 
that it decided no more than Hamilton v. Kentucky Distilleries & 
Warehouse Co., supra. The concurring opinion of Mr. Justice Jack- 
son warned that in its catalogue of power our nation possesses, the 
war power is the greatest threat to free government, and should not 
be considered alive so long as the economic effects of a war continue 
to exist. Nothing in any of the opinions supports the position taken 
in the district court, as it ruled that the proclamation terminating hos- 
tilities, Proclamation 2714, 12 Fed. Reg. 1, inaugurated “peace in 
fact” and terminated the war power, and that the court could take 
cognizance of the cessation of the emergency. 

After World War I, rent control_was upheld for the District of 
Columbia as an exercise of the war power. Block v. Hirsh, 256 U. S. 
135, 41 Sup. Ct. 458, 65 L. ed. 865, Note (1921) 16 A. L. R. 178. 
But it was held invalid after the passing of the emergency as a denial 
of due process. Chastleton Corporation v. Sinclair, 264 U. S. 543, 44 
Sup. Ct. 405, 68 L. ed. 841 (1924). The rent control provisions of 
the Emergency Price Control Act were sustained during World War 
II. Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 
892 (1944); Henderson v. Kimmel, 47 F. Supp. 635 (D. C. Kan. 
1942); (1943) 41 Micu. L. Rev. 732. See also Note (1944) 12 
Gro. Wash. L. Rev. 414; (1942) 31 Gro. L. J. 83. The majority of 
lower courts passing on the constitutionality of the present Act have 
considered it a valid exercise of the war power. Creedon v. Stratton, 
74 F. Supp. 170 (Neb. 1947); Granberry v. Creedon, F. Supp. 

(Colo. 1947); Creedon v. Seele, F. Supp. (S. D. Ill. 
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1947); Creedon v. Mitchell, F. Supp. (S. D. Cal. 1947) ; 
Creedon v. Bowman, F. Supp. (W. D. Pa. 1948). 

In the present case the lower court, in declaring the Act invalid 
because in violation of state’s powers, claimed that Congress had 
shown no intent to exercise the war power. Such an argument not 
only overlooks the declarations of the Act itself in § 201(b), but also 
fails to consider the presumption of constitutionality of an act of Con- 
gress. 

The delegation of power to the Housing Expediter was no greater 
than many other delegations upheld by the Court. Bowles v. Willing- 
ham, supra (power to declare certain areas as defense rental areas 
and after a lapse of stated time to fix maximum rentals); Yakus v. 
United States, 321 U. S. 414, 64 Sup. Ct. 660, 88 L. ed. 834 (1944) ; 
National Broadcasting Co. v. United States, 319 U. S. 190, 63 Sup. 
Ct. 997, 87 L. ed. 1344 (1943); Hampton & Co. v. United States, 
276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 (1928). 

No arbitrary classifications resulted from the exemption of certain 
classes of housing reasonably calculated to further the purpose of the 
Act or justified by existence of special problems. Exemptions or 
classifications in legislation will be upheld as against the prohibition 
of the Fifth Amendment so long as adequate reason is shown for 
creating such classes. United States v. Petrillo, 332 U.S. 1, 67 Sup. 
Ct. 1538 (1947); Hirabayashi v. United States, 320 U. S. 81, 63 
Sup. Ct. 1375, 87 L. ed. 1774 (1943); Steward Machine Co. v. 
Davis, 301 U. S. 548, 57 Sup. Ct. 883, 81 L. ed. 1279 (1937); Bar- 
clay & Co. v. Edwards, 267 U. S. 442, 45 Sup. Ct. 135, 69 L. ed. 703 
(1924); Levy Co. v. Siegel, 258 U. S. 242, 42 Sup. Ct. 289, 66 L. ed. 
595 (1922); Marcus Brown Holding Co. v. Feldman, 256 U. S. 170, 
41 Sup. Ct. 465, 65 L. ed. 877 (1921) (state rent control act exempt- 
ing cities of less than a specified population). 

The Solicitor General made no attempt to uphold the Act on the 
basis of any other power granted by the Constitution, though ques- 
tions of the Court sought to elicit such arguments. Suggestions have 
been made that the power of Congress to regulate the value of money 
should justify such legislation. McCarthy, Aspects of Federal Rent 
Control (1945) 31 Corn. L. Q. 68; Noel, Federal Rent Control 
(1944) 18 Temp. L. Q. 477. Such arguments with regard to the 
Act in question would fail to take into account the decontrolling of 
other items more directly affecting the value of money. The classifi- 
cations made by the Act also appear questionable if considered purely 
as an anti-inflationary measure. 

The existence or non-existence of a technical or actual state of 
war is important only as one of the circumstances to be considered 
in determining whether the attempted exercise of power is excessive 
or reasonable. Under this view the pertinent question is whether the 
particular legislation actually was a justifiable exercise of that power 
in view of its drastic effect on private property. The analogy to the 
police power of a state is strong and the test for determining consti- 
tutionality in cases such as this should be the same as employed in 
those cases—whether the regulations are execessive in the light of 
the public interest served thereby. Olsen v. Nebraska, 313 U. S. 
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236, 61 Sup. Ct. 862, 85 L. ed. 1305 (1941) ; Townsend v. Yeomans, 
301 U. S. 441, 57 Sup. Ct. 842, 81 L. ed. 1210 (1937) ; West Coast 
Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 703 
(1937) (All upholding state price control schemes) ; Marcus Brown 
Holding Co. v. Feldman, supra (state rent control); Chicago & 
Alton R. R. v. Tranbarger, 238 U. S. 67, 35 Sup. Ct. 678, 59 L. ed. 
1204 (1915) ; Manigault v. Springs, 199 U. S. 473, 26 Sup. Ct. 127, 
50 L. ed. 274 (1905); Leovy v. United States, 177 U. S. 621, 20 
Sup. Ct. 797, 44 L. ed. 914 (1900); Munn v. Illinois, 94 U. S. 113, 
24 L. ed. 77 (1876); Withers v. Buckley, 20 How. 84, 15 L. ed. 816 
(U. S. 1857). See also Note (1921) 34 Harv. L. Rev. 426; Note 
(1942) 36 Inu. L. Rev. 648; Note (1940) 50 Yate L. J. 176. Under 
state police power the public interest extends to many fields such as 
health, safety and morals, but with war power the interest is limited 
to the waging of war, the creation or maintenance of war potential, 
and the remedying of war-created evils. To guard against the dan- 
ger suggested by Mr. Justice Jackson, our courts stand as the final 
arbiters of the excessive effect of such legislation upon individual 
rights. He concludes that “the constitutional basis should be scruti- 
nized with care .. . Particularly when the war power is invoked to do 
things to the liberties of people, or to their property or economy that 
only indirectly affect conduct of the war and do not relate to the man- 
agement of the war itself.” That great significance should be at- 
tached to these remarks is apparent from the decision in Chastleton 
Corporation v. Sinclair, supra, where it was held that there was no 
longer any emergency justifying rent control for the District of Co- 
lumbia. 

Acceptance of this test should serve as a guide to the Congress and 
lower courts, in that it shows that the Federal Government still re- 
tains the power to control rents even though the emergency may 
have subsided. To deny the existence of such a power, in the face 
of the need for stabilization produced by demands for increased pro- 
duction, is to render the nation incapable of adopting the strong 
measures which might become necessary to protect itself and meet 
commitments abroad. The result in the instant case is salutary, yet 
it is to be regretted that the Court left the test for determining consti- 
tutionality uncertain. Accordingly, the matter of existence of the war 
power may be open to question with the passage of every new act 
designed to promote national defense, despite lack of substantial evi- 
dence showing prejudice to owners of private property. G. E. W. 


Farr LasBor STANDARDS AcCT—INTERSTATE COMMERCE—APPLICA- 
BILITY OF COMMERCE CLAUSE To THE ATomic Boms.—Plaintiff was 
employed by defendant corporation as a “transportation manager” in 
charge of a motor pool at Oak Ridge, Tennessee, where defendant 
corporation was engaged in performing certain contractural services 
for the Manhattan Engineer District, an agency of the United States 
Government, in connection with the manufacture of the atomic bomb. 
The action was for overtime, liquidated damages, and attorney’s fee 
under the Fair Labor Standards Act, 52 Star. 1060 (1938), 29 
U. S. C. §§ 201-219 (1940), for a period of employment beginning 
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November 19, 1944, and extending to September 16, 1945, and for 
double time under Ex. O. 9240, 7 Fed. Reg. 7159 (1942), as amended 
by Ex. O. 9248, 7 Fed. Reg. 7419 (1942), and as set out as a note 
under Section 326 of Title 40, U. S. C. A. Suit was commenced in the 
Circuit Court of Roane County, Tennessee, and removed to the Dis- 
trict Court of the United States for the Eastern District of Tennessee, 
Northern Division, defendant in removal relying upon diversity of 
citizenship, jurisdictional amount of claim, and involvement of a fed- 
eral question. It was stipulated by the parties that during the period 
of employment in question, plaintiff had worked a total of 1568 over- 
time hours and also a specified number of “seventh consecutive days,” 
for which additional overtime and/or double time payments were due 
and payable to plaintiff if the Fair Labor Standards Act and/or the 
Executive Orders mentioned above were found to be applicable. 
Held, that neither the Executive Orders nor the Fair Labor Stand- 
ards Act is applicable for the benefit of plaintiff and that he there- 
fore cannot recover overtime and/or double time payments thereun- 
der. Young v. Kellex Corporation, Civil Action No. 754 (E. D. 
Tenn. 1948). 

The court first considered plaintiff’s claim for double time for 
Sundays, as seventh consecutive days within the workweeks, under 
Ex. O. 9240, as amended by Ex. O. 9248, and found that this Order 
could not be applied for plaintiff’s benefit. This Order is set out in 
full in 40 U. S. C. A., as a note under § 326, and provides in part as 
follows: “V. All Federal departments and agencies affected by this 
order shall refer to the Secretary of Labor for determination questions 
of interpretation and application arising hereunder. In any industry 
or occupation in which the Secretary finds that a wage stabilization 
agreement approved by a Government department or agency is oper- 
ating satisfactorily, or in any industry or occupation in which the 
Secretary finds that the nature and exigencies of operations make 
such action necessary or advisable for successful prosecution of the 
war, the Secretary may determine that any or all of the provisions 
of this order shall not apply to such industry or occupation or to any 
classes of employees therein.” 

The court found that this language indicated a clear intention that 
the Order should be applied administratively, if at all, and that the 
Order does not of itself create litigable rights in favor of employees. 
Rather the implication of the Order is that the rights of employees 
under it, if they exist at all, are derivative, 1.¢e., come not from the 
Order itself, but from contracts which incorporate its provisions. 
Thus if a government contract incorporates the wage provisions of 
the Order, then the employee of the contractor, if otherwise quali- 
fied, becomes a beneficiary under the contract and, as a third party 
beneficiary, has a litigable right. On the other hand, if the provi- 
sions of the Order are not incorporated into the contract, then rights 
as a third party beneficiary do not arise. 

In support of this view the court cited Crabb v. Welden Bros., 65 
F. Supp. 369 (S. D. Iowa 1946), in which the same reasoning was 
applied conversely. That case was an action for premium payments 
brought by employees of contractors engaged in construction of the 
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Alcan Highway, and included a claim for double time for seventh 
consecutive days under the same Executive Order. The court found 
that the government contract in question had incorporated the pro- 
visions of Ex. O. 9240, and held accordingly that the employees had 
a litigable right—the right to sue for double time for seventh consec- 
utive days. In the instant case, the contract between the government 
and defendant corporation was found not to incorporate the provision 
in question, with the result that derivative rights under the provision 
could not arise in favor of plaintiff. The fact that the government 
agency involved, the Manhattan Engineer District, had adopted a wage 
policy calling for double time for seventh consecutive days for employ- 
ees earning up to $90 per week was found to be immaterial. In the 
absence of the express contractual provision, plaintiff had no right to 
sue under the Executive Order. 

The more interesting question in its implications, concerned the 
validity of plaintiff’s claim for payment of time and one-half for 
overtime, liquidated damages, and attorney’s fee under the Fair 
Labor Standards Act, supra. It had been admitted on behalf of plain- 
tiff that in order to recover under this Act he would have to prove: 
(1) that he was engaged in interstate commerce; or (2) that he was 
engaged in the production of goods for interstate commerce; or (3) 
that his occupation was necessary to the production of goods for 
interstate commerce. Plaintiff placed his reliance upon the third of 
these requirements and assumed the burden of proving that he was 
engaged in an occupation “‘necessary to the production” of goods for 
commerce, within the meaning of Section 203(j) of the Act. The 
court noted that the sole objective of all work at Oak Ridge during 
the period in question was the manufacture of the atomic bomb, or 
ingredients thereof. Plaintiff’s declaration had included a reference 
to “by-products,” but this was not followed up in the proof and 
briefs. To the contrary, plaintiff subsequently asserted, and de- 
fendant admitted, that every activity at Oak Ridge during the employ- 
ment period had the atomic bomb as its objective. Assuming, then, 
that all of plaintiff’s work as an Oak Ridge employee was directed 
toward the ultimate goal of producing the atomic bomb, was plain- 
tiff engaged in an occupation necessary to the production of goods 
for commerce, within the meaning of the Fair Labor Standards Act 
and the Commerce Clause of the Federal Constitution ? 

The court held he was not, on the ground that the atomic bomb 
is not an article of commerce. The atomic bomb was the product of 
manufacture, had form and substance, and moved across state lines, 
international boundaries, and oceans. Yet it was not a commercial 
article; it merely looked like one. 

The definition of “commerce” invoked by the court for this pur- 
pose is an eclectic one, derived from an exhaustive analysis of the 
principal cases interpreting the commerce power. Commerce is “com- 
mercial intercourse between nations and parts of nations,’ Gibbons 
v. Ogden, 9 Wheat. 1, 189-190, 6 L. ed. 23 (U. S. 1824) ; it is inter- 
course of which two of the most important ingredients are “traffic” 
and “sale,” Brown v. Maryland, 12 Wheat. 419, 446-7, 6 L. ed. 678 
(U. S. 1827); it has for its main object the “sale and exchange of 
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commodities,” Welton v. Missouri, 91 U. S. 275, 282, 23 L. ed. 347 
(1875); it is concerned with “mercantile activity,” Hooper v. Cali- 
fornia, 155 U. S. 648, 655, 15 Sup. Ct. 207, 39 L. ed. 297 (1895) ; 
with the profit motive, Associated Press v. National Labor Relations 
Board, 301 U. S. 103, 128, 57 Sup. Ct. 650, 81 L. ed. 953 (1937) ; 
with “customers” and “consumers,” Pennsylvania v. West Virgima, 
262 U. S. 553, 595, 43 Sup. Ct. 658, 67 L. ed. 1117 (1923); and 
with “commercial products,” West v. Kansas Natural Gas Co., 221 
U. S. 229, 256, 31 Sup. Ct. 564, 55 L. ed. 716 (1911). Following 
this review the court found that, “There is perceptible in the cases 
a gradual enlargement of the concept of commerce, yet it has not be- 
come large enough to comprehend the atomic bomb, for the atomic 
bomb has not existed, and does not now exist, for purposes of trade 
—in any form. It has not been transported as an article of commerce, 
and it has not mingled with, nor become a part of, the general property 
of the country. . . . The atomic bomb is not a merchantable article. 

Many weapons of war can be bought for a price, but so far as 
appears the atomic bomb is—as yet—without price.” 

Lacking this essential commercial element, the atomic bomb, the 
court held, did not become an article in interstate commerce merely 
because it, or its ingredients, had crossed state lines. To be goods in 
interstate commerce, an article must be both interstate and commer- 
cial, and the bomb is not. As examples of other articles which may 
cross state lines but which, because of their lack of commercial char- 
acter, are not goods in interstate commerce and thus not subject to 
federal regulation under the commerce clause, the court cites the 
following: a match in its owner’s pocket; baseball players travelling 
from state to state, Federal Baseball Club of Baltimore v. National 
League of Professional Baseball Clubs, 259 U. S. 200, 208, 42 Sup. 
Ct. 465, 66 L. ed. 898, Note (1922) 26 A. L. R. 359; and migratory 
birds, which cross state lines and international boundaries, but which 
are subject to federal regulation only pursuant to treaty enforcement 
rather than under the commerce power, Cochrane v. United States, 
92 F. (2d) 623 (C. C. A. 7th, 1937). 

In taking judicial notice of the history of the development of the 
bomb the court granted that under different circumstances the bomb 
might have approached the character of an article of commerce. Had 
it been the property of private individuals, made and sold to the Fed- 
eral Government as some weapons were; or had it been the subject 
of lend-lease, as were many other weapons made under government 
contract; or had it been sold by the government, as certain other 
weapons were sold; then there might have been some basis for hold- 
ing that it was an article of commerce within the meaning of the 
commerce clause and the Fair Labor Standards Act. 

Any remaining doubt in the mind of the court on this point is 
resolved by reference to the Atomic Energy Act, 60 Strat. 755 
(1946), 42 U. S. C. A. §§ 1801 et seg. (1947), which in Sections 
4 and 5 not only excludes from private hands the making of 
atomic bombs, but also prohibits the production of fissionable mate- 
rials, except under severe licensing restrictions. Under such a sys- 
tem of complete government ownership and control, the court finds 
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that any notion that the atomic bomb was, or is, an article of com- 
merce, is definitely ruled out. Rather the court finds that, “Because 
of its cataclysmic potentialities, the atomic bomb is excluded by its 
nature from being goods in commerce. Here, then, appears the 
anomaly of a thing (italics in original), having form and substance, 
a manufactured article which crosses state lines, international boundar- 
ies, and oceans, yet is not a commodity in any sense with which the 
commercial or the judicial mind is familiar. In the purest meaning of 
a classical term, it is sui generis.” As a result, coverage of the Fair 
Labor Standards Act is held not to extend to the plaintiff. 

The case is important as a case of first impression from the factual 
point of view. There are no handy precedents from Marshall or Story 
to be cited on the applicability of the commerce clause to the atomic 
bomb. Within the limits of its own basic assumptions, the logic of 
the decision is appealing—and probably unassailable. In order to 
evaluate the opinion in terms of its potential future implications, how- 
ever, it is necessary to examine these assumptions with care, if only to 
be very clear as to what the court did and did not decide. 

The most important point to be noted in this connection is that the 
decision is drawn entirely in terms of the atomic bomb—rather than 
in the broader terms of atomic energy, which comprehends a wide 
variety of non-military applications no less epoch-making than the 
bomb itself. The reasoning is that because the bomb was not sold 
in commerce, therefore the entire two-billion dollar industrial organi- 
zation which produced it was not engaged in commerce, and thus its 
employees not protected by the Fair Labor Standards Act. Accept- 
ing this argument at its face value with respect to war-time bomb 
production, does the decision remain the same in peace-time when 
non-military by-products of atomic fission, such as radio-active iso- 
topes for research purposes, are being bought and paid for by hun- 
dreds of research centers throughout the United States and other 
parts of the world? And if not, how long are the thousands of 
employees now working in a rapidly-expanding nation-wide industry 
—the atomic energy industry—to be denied the protections accorded 
to similar employees performing substantially identical functions in 
other nation-wide industries, on the simple ground that during World 
War II their end product was not a “commercial article” in the usual 
sense? These questions are merely suggestive of the many more 
that lie ahead in a new and rapidly-developing field of public law. 

R. W. S. 


FeperAL ANTI-TRust Laws—Patent Law—Tyinc CLausEs— 
Per SE VIOLATION.—International Salt Company, largest producer 
of salt for industrial uses in the United States, leased two types of 
patented salt machines with a provision that the lessees purchase 
only the lessor’s unpatented salt products for use in the machines. 
Leases for the “Lixator” brine-dissolving machine permitted lessees 
to purchase an equivalent grade of rock salt on the open market if 
lessor did not meet competitive price; leases for the “Saltomat” salt 
tablet dispenser for canning purposes provided that lessee should 
have advantage of any subsequent general reduction in lessor’s salt 
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prices. Some 900 leases were involved; a few did not contain the 
tying clauses, and not all of the leases were enforced. Rental was 
nominal in some of the leases and nominal in almost all of them after 
a five-year term. In 1944 International Salt sold $500,000 worth of 
salt products in interstate commerce to its lessees. In a suit for 
violation of Sec. 1 of the Sherman Act, 26 Stat. 209 (1890), 15 
U. S. C. §1 (1940), and Sec. 3 of the Clayton Act, 38 Star. 731 
(1914), 15 U.S.C. § 14 (1940), the district court granted the govern- 
ment’s motion for summary judgment on pleadings and admissions 
setting forth the above facts. Appeal was taken directly to the Su- 
preme Court. Held, that the tying contracts tended to create a mon- 
opoly under Sec. 3 of the Clayton Act, supra, and were unreasonable 
as a restraint of trade under Sec. 1 of the Sherman Act, supra. Inter- 
national Salt Co. v. United States, 332 U. S. 392, 68 Sup. Ct. 12 
(1947). 

The Court agreed with the district court that the pleadings or 
admissions left no triable issue of fact to preclude a summary judg- 
ment under Rule 56 of the Federal Rules of Civil Procedure. The 
rationale of the Court is that the restraint of trade represented by the 
tying agreements was unreasonable on its face so that no showing 
to the contrary could defeat that presumption. The decision there- 
fore appears to be a significant extension of the area of per se viola- 
tions of the federal anti-trust laws. 

The “rule of reason” announced in Standard Oil of New Jersey v. 
United States, 221 U.S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 (1911) is 
that the illegality of a restraint of trade under the Sherman Act would 
be determined by the judicial process of weighing all the facts to de- 
termine whether the restraint was unreasonable in terms of its harm- 
ful effect upon competition. The amount of interstate commerce 
affected is not significant. United States v. Yellow Cab Co., 332 
U. S. 218, 67 Sup. Ct. 1560 (1947). The test of reasonableness has 
been restated and applied in later cases. Sugar Institute, Inc. v. 
United States, 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 (1936) ; 
Appalachian Coals, Inc. v. United States, 288 U. S. 344, 53 Sup Ct. 
471, 77 L. ed. 825 (1933); Board of Trade of City of Chicago v. 
United States, 246 U. S. 231, 38 Sup. Ct. 242, 62 L. ed. 683 (1918) ; 
United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 
632, 55 L. ed. 663 (1911). Similarly under the Clayton Act the test 
is a reasonable one. It is not whether the agreement may possibly 
have the illegal effect, but whether the facts show a probable sub- 
stantial lessening of competition or an actual tendency to monopoly. 
Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 42 
Sup. Ct. 360, 66 L. ed. 653 (1922). 

Exceptions to the rule have appeared where the restraint removed 
a basic prerequisite for a competitive market. The most firmly es- 
tablished exception is price fixing agreements, which are unreasonable 
per se. United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 60 
Sup. Ct. 811, 84 L. ed. 1129 (1940); United States v. Trenton Pot- 
teries Co., 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700, Note (1927) 
50 A. L. R. 1000. Other cases appear to have extended the per se 
violation area to the division of markets by agreements not to com- 

9 
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pete in certain territories. Pfotzer v. Aqua Systems, Inc., 162 F. 
(2d) 779 (C. C. A. 2d, 1947) ; United States v. Addyston Pipe and 
Steel Co., 85 Fed. 271 (C. C. A. 6th, 1898), aff'd, 175 U. S. 211, 20 
Sup. Ct. 96, 44 L. ed. 136 (1899) ; see United States v. Aluminum Co. 
of America, 148 F. (2d) 416 (C. C. A. 2d, 1947). Combination 
boycotts excluding persons from access to the market were declared 
unreasonable per se, since that method of elimination of competition 
is analogous to price fixing agreements and might lead to the same 
evil. Fashion Originators Guild v. F. T. C., 114 F. (2d) 80 (C. C. 
A. 2d, 1940), aff'd, 312 U. S. 457, 668, 61 Sup. Ct. 703, 85 L. ed. 
949 (1941). The Fashion Guild case, supra, is cited in the instant 
case for the proposition that it is unreasonable per se to foreclose 
competitors from any substantial market (cf. Judge Learned Hand’s 
statement in the Fashion Guild decision at 114 F. (2d) 80,85). The 
proposition cited might be applied as a rule for defining a violation 
of both the Sherman and Clayton Acts. 

As to the effect of the patents involved in the tying clauses in fore- 
closing competitors from a market, the Court was cryptic, merely 
observing that a misuse of patents to restrain trade in unpatented 
articles is outside the scope of the patent laws and hence not immune 
from the anti-trust laws. Yet the issue argued by the parties was a 
profound one—whether the restraint was subject to the “rule of 
reason” approach under the anti-trust laws or whether the tying 
clauses were per se unreasonable because of the misuse of patents 
involved. The underlying problem is the reconciliation of the public 
policy of the patent monopoly, which is the promotion of the progress 
of science and the useful arts, and the public policy of the Sherman 
Act, which is the maintenance of a competitive system. See Oppen- 
heim, CasEs ON FEDERAL ANTI-TRUsT Laws (1947) p. 482. It is 
well settled, in a line of cases beginning with Motion Picture Patents 
Co. v. Universal Film Mfg. Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 
L. ed. 871 (1917) and culminating in Mercoid Corp. v. Mid. Conti- 
nent Investment Co., 320 U. S. 661, 64 Sup. Ct. 268, 88 L. ed. 376 
(1944) and Mercoid Corp. v. Minneapolis-Honeywell Regulator Co., 
320 U. S. 680, 64 Sup. Ct. 278, 88 L. ed. 396 (1944) that an attempt 
to enlarge the scope of the patent monopoly beyond the invention it- 
self bars the patentee from equitable relief in an infringement suit. 
In one of this series of infringement suits, Morton Salt Co. v. G. S. 
Suppiger Co., 314 U. S. 488, 62 Sup. Ct. 402, 86 L. ed. 363 (1942), 
the Court held that the patentee of a salt dispensing machine was 
guilty of misuse of his patent by attempting to use it to restrain the 
sale of salt tablets in competition with the sale of his own salt tablets. 
The Court in that case expressly stated that it was unnecessary to 
decide whether the Clayton Act had been violated since it would be 
contrary to public policy to maintain the suit. While infringement 
suits are brought under the patent laws, the prevailing public policy 
in denying relief to the patentee appears to be that of the anti-trust 
laws. Since the extent of the injury to competition is not an issue 
in barring relief in patent infringement suits, the instant case raises 
the question as to whether any misuse of patents to control unpatented 
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goods is per se a violation of the anti-trust laws as it is of the patent 
laws. 

Judge Rifkind, speaking for the court below in United States v. 
International Salt Co., 6 F. R. D. 302 (S. D. N. Y. 1946), purported 
to find interstitially in the Morton Salt decision, supra, an expression 
that a violation of the patent laws in overstepping the limits of the 
patent monopoly would constitute a violation of the anti-trust laws 
since the public policy expressed by the anti-trust laws is coincident 
with the policy which limits the scope of the patent grant to its exact 
terms. He reasoned that equitable relief would not have been denied 
in that case unless the Court felt the patent misuse to be a substan- 
tial injury to the public interest and that the Mercoid cases, supra, 
more explicitly express that intention. But see Transparent-Wrap 
Machine Corp. v. Stokes & Smith Co., 329 U. S. 637, 641, 645, 67 
Sup. Ct. 610, 91 L. ed. 563 (1947). However, he declined to rule that 
the patent misuse was unlawful per se under the authority of the 
Fashion Guild case, supra, because of the rulings in F. T. C. v. Sin- 
clair Refining Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 
(1923) (lessee of gasoline pumps to use them only with gasoline 
furnished by lessor) and Pick Mfg. Co. v. General Motors Corp., 
80 F. (2d) 641 (C. C. A. 7th, 1935), aff'd per curiam, 299 U. S. 3, 
57 Sup. Ct. 1, 81 L. ed. 4 (1936) (automobile dealer to use only auto- 
mobile maker’s replacement parts) where it did not appear in fact 
that competition had been lessened by the tying restrictions. The 
record im the instant case did not reveal the actual control effected 
by the patents or that the lessees were not free to buy competitive salt 
machines and salt elsewhere. On the appeal the government stressed 
the similarity between price fixing agreements and the misuse of the 
patent monopoly in their effect upon a competitive economy. Since 
the Court did not even mention the precedents that troubled Judge 
Rifkind or discuss the relation of the patent misuse to the broad 
per se violation test from the Fashion Guild case, supra, the intent 
of the Court is ambiguous. 

Whether or not it intended more, the Court affirmed the holding 
of the district court that a restraint which affects 900 business units 
in a business aggregating $500,000 per annum is, without more, un- 
due and unreasonable, and the lessening of competition on its face 
is substantial. The Court ruled flatly that the tendency to monopoly 
seemed obvious and the volume of business affected not insignificant 
or insubstantial. In further declaring that “it is immaterial that the 
tendency (to monopoly) is a creeping one rather than one that pro- 
ceeds at full gallop,” the Court is discarding the “rule of reason” 
approach and enlarging the per se violation area, presumably by the 
Fashion Guild rule regardless of the misuse of patents involved. The 
Court ruled that the clauses in the “Lixator” leases excluding com- 
petitors only when the lessee could not provide salt at the market 
price had no legal significance in determining reasonableness of the 
restraint since the appellant still maintained priority in the market 
comprising the users of the appellant’s machines. And since those 
clauses may sometimes permit the use of competitors’ salt, they weak- 
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ened the argument that the restriction was necessary in view of the 
lessor’s obligation to repair and maintain the leased machines. Con- 
ditions upon the use of leased machinery may not be disguised re- 
straints of competition. International Business Machines Corp. v. 
United States, 298 U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). 
The argument that some of the leases did not contain the tying 
clauses and that others were not always enforced does not justify the 
general use of the restriction. United Shoe Machinery Corp. v. 
United States, 258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). 

Since the Court did not mention the Sinclair and Pick cases, both 
supra, the grounds on which they were distinguished by the district 
court are of interest. The court stated that the gasoline pumps in the 
Sinclair case did not appear to be patented whereas the salt machines 
in the instant case were patented and presumably could not be pro- 
cured elsewhere. Ifa party subject to a tying clause is not able to buy 
competitive machines similar to those to which the goods are tied, 
competition may be lessened. United Shoe Machinery Corp. v. United 
States, supra. A line of commerce may be defined by a patent and 
the goods tied to it. To the extent that the limited monopoly is 
extended, competition is lessened in that line. Oxford Varnish Corp. 
v. Ault and Wiborg Corp., 83 F. (2d) 764 (C. C. A. 6th, 1936). 
But since most patents are improvement patents, it would appear to 
be a question of fact as to whether the patents defined or controlled 
any line of commerce. No such determination was attempted in the 
instant case. The distric court stood on firmer ground in distin- 
guishing the Sinclair and Pick cases as legitimate uses of the re- 
strictive agreements to protect the public good will of the refiner or 
manufacturer. In the Sinclair case the pumps were a means for resell- 
ing the lessor’s product to the public, and the use of the lessor’s 
pumps implied that the lessor’s gasoline was being sold. See Sig- 
node Steel Strapping Co. v. F. T. C., 132 F. (2d) 48, 53 (C. C. A. 
4th, 1942). In the Pick case the damage to the public reputation of 
the automobile manufacturer caused by failure of replacement parts 
justified the restriction to replacement parts authorized by the manu- 
facturer. In the instant case the general public was unaware of the 
source of the salt. The extent to which the lessor might be entitled 
to protect the good will of that portion of the public comprising 
lessees of the salt machines is a matter of fact, but it would appear 
that this was not a primary concern of the lessor since the machine 
rental was nominal in some cases. 

The district court decree was affirmed by the Court with a vigorous 
dissent by Mr. Justice Frankfurter, with whom Mr. Justice Reed 
and Mr. Justice Burton joined, as to the unwarranted destructiveness 
of the decree. No attempt is made in this note to analyze the con- 
flicting views of the Justices on the remedial aspects of this case. 

The wording of the opinion of Mr. Justice Jackson in the instant 
case does not necessarily articulate a broadened definition of the area 
of per se violations of the anti-trust laws. But in affirming a sum- 
mary judgment on limited facts, the Court has in fact moved further 
towards vitiating the “rule of reason.” Interpretation and enforce- 
ment of the anti-trust laws is a difficult matter insofar as it requires 
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judicial clarification of the general economic policy intended by the 
Congress, but the spelling out of that policy by the Court should be 
supported by a clear exposition of the law and facts involved. The 
important issue of whether patent misuse constitutes a per se viola- 
tion of the anti-trust laws was presented in full to the Court, but it 
is difficult to determine whether the doctrine was rejected, swallowed 
whole, or avoided by a larger concept of per se violation derived from 
the Fashion Guild case. In a patent case last term, MacGregor v. 
Westinghouse Electric and Mfg. Co., 329 U. S. 402, 67 Sup. Ct. 
421 (1947), Mr. Justice Frankfurter stated that the Court, having 
found a long-established doctrine to be without life, ought at least to 
give it decent public burial, to which is added the suggestion here 
that an inquest would be in order before embalming. B. j. &. 


FEDERAL COMMUNICATIONS AcT—LICENSEE RELIEVED OF RE- 
SPONSIBILITY FOR LiBELOUS MATERIAL IN BROADCASTS UNDER SECc- 
TION 315 oF AcT—CANCELLATION BY LICENSEE OF SCHEDULED 
PoriticaL Broapcasts Is VIOLATION OF CENSORSHIP PROVISIONS OF 
Section 315.—A hearing on the renewal application of licensees of 
radio station WHLS, Port Huron, Mich., was designated after the 
Federal Communications Commission had received complaints charg- 
ing the station with violation of the censorship provisions of the Com- 
munications Act, 48 Stat. 1064, 1088 (1934), as amended, 50 Star. 
189 (1937), 47 U.S. C. §§ 151, 315 (1940). 

A Port Huron municipal election was held April 2, 1945. Muir, 
a candidate for city commissioner spoke March 5, 1945, on public 
service time over WHLS, discussing a campaign issue. Black, the 
speaker introducing Muir, attacked one of the commissioners and the 
City Manager, neither of whom was a candidate. At the end of the 
broadcast, WHLS offered a like amount of free time to responsible 
persons who wanted to present conflicting views on the issue. After 
the broadcast, the commissioner who was attacked by Black told 
licensee that some of Muir’s statements were actionable libel. 

Later, Muir brought time for a series of political broadcasts. The 
script of his speech scheduled for broadcast March 22 contained fur- 
ther attacks on the same persons that Black had attacked. The licensee 
showed this script to persons against whom Muir was campaigning. 
They told the licensee that some of Muir’s statements were untrue 
and could be so proved. WHLS then cancelled all scheduled broad- 
casts by Muir and two other candidates and offered to provide time 
for a forum-type program in which candidates could discuss con- 
flicting issues under auspices of a non-partisan organization. The 
candidates whose time was cancelled complained to the Federal Com- 
munications Commission that licensee had violated the statutory pro- 
vision of the Communications Act, supra, which regulates use of sta- 
tions by legally qualified candidates for public office and forbids cen- 
sorship of such broadcasts. Held, the action of the station violated 
§ 315 of the Communications Act, supra, under which section the 
Federal Government, by occupying the field, has made state libel 
statutes inapplicable; but as there was no deliberate attempt to 
violate the statute, and since there has been great lack of clarity on 
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the subject, the license was renewed. Commissioner Hyde concurred 
with the result, but questioned whether a station’s liability in broad- 
casting defamatory remarks of candidates could be decided except 
by the courts or Congress. Commissioner Jones agreed the license 
should be renewed, but thought the ruling on censorship inapt be- 
cause scheduling a broadcast is not “use” of a station within § 315. 
Further, he questioned whether the Commission had power to make 
a ruling which would modify or invalidate rights granted under state 
libel statutes. Jn re Application of Port Huron Broadcasting Co. 
(WHLS), F. C. C. 48-287 (Jan. 30, 1948). 

Two issues were formulated for the hearing: (1) whether refusal 
of licensee to permit the scheduled broadcast by Muir amounted to 
censorship by licensee in violation of § 315 of the Act; (2) whether 
refusal of licensee to permit facilities to be used by any of the candi- 
dates referred to, on grounds that the facilities were not to be used 
by any candidate, violated § 315 of the Act, which provides: “If 
any licensee shall permit any person who is a legally qualified candi- 
date for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the 
use of such broadcasting station, and the Commission shall make 
rules and regulations to carry this provision into effect: Provided, 
That such licensee shall have no power of censorship over the material 
broadcast under the provisions of this section. No obligation is hereby 
imposed upon any licensee to allow the use of its station by any such 
candidate.” 

In interpreting this section, the Commission emphasized the uncon- 
tested facts that the station had sold time for political discussions to 
various candidates; that it cancelled these contracts only because a 
political opponent to whom Muir’s script was shown advised licensee 
that some of the remarks were demonstrably untrue. Licensee ar- 
gued that cancellation was an exercise of its discretion to carry no 
political discussions and so not a violation of the censorship provisions. 
The Commission held that cancellation was as real and effective cen- 
sorship as changes and deletion in script would have been and that 
licensee’s right to refuse to carry broadcasts by any political candi- 
date does not include the right to schedule such broadcasts and then 
cancel them because of displeasure with the script. 

WHLS’s later attempt to arrange a forum-type discussion of cam- 
paign issues also suggests that cancellation of the contracts was not 
such a complete policy alteration as would bring the action within 
the statutory clause allowing licensee to decide whether to schedule any 
political broadcasts. The Commission did not attempt to define what 
constitutes a political speech within § 315 of the Act. Great weight 
was given to the fact that the contracts were cancelled only because 
of the content of the script. What, if any, reasons might be acceptable 
grounds for cancelling scheduled political broadcasts without sub- 
jecting broadcasters to charges of censorship were not considered. 
This part of the decision is somewhat fragmentary, but it is clear that 
the Commission will rule in the future that: (1) requiring changes 
and deletions of script in broadcasts under § 315 and (2) cancellation 
of scheduled broadcasts only because of possible defamatory remarks 
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in the script, do amount to censorship. The ruling on changes and 
deletion in script had not been previously explicitly made by the 
Commission, and though, strictly, it is dicta here, it is noteworthy as 
a formulation of policy. 

The incongruity of licensee’s position of being forbidden to censor 
political speeches containing libelous or other actionable material, and 
at the same time being subject to damages for such broadcasts led the 
Commission to make a singularly important interpretation of § 315 
to the effect that the prohibition against censorship of political broad- 
casts “appears clearly to constitute an occupation of the field by fed- 
eral authority, which under the law, would relieve the licensee of 
responsibility for any libelous matter broadcast in the course of a 
speech coming within section 315 irrespective of the provisions of 
state law,” the liability of the actual speaker for his remarks remain- 
ing unchanged. In re Application of Port Huron Broadcasting Co., 
supra, pp. 7, 8. 

This ruling applies only to broadcasts of political candidates not to 
other types of programs, for which the licensee in most jurisdictions 
remains jointly responsible with the speaker for defamation. Coffey 
v. Midland Broadcasting Co., 8 F. Supp. 889 (W. D. Mo. 1934). 
The reason for differentiating broadcasts of political candidates from 
other types of broadcasts is that broadcasters are free to accept or 
reject programs except that Congress expressly requires a station 
to give an equal amount of time to all legally qualified candidates, 
which obligation makes radio stations very like common carriers of 
that kind of public discussion. Though the Federal Communica- 
tions Act, supra, § 3(h) provides that “a person engaged in radio 
broadcasting shall not . . . be deemed a common carrier,” the context 
clearly indicates that this has no reference to the obligation to present 
all sides of an issue fairly. II Chafee, GovERNMENT AND Mass Com- 
MUNICATIONS, (1947) pp. 635, 636. 

To support the ruling that stations are not liable under state stat- 
utes for defamation in broadcasts of political candidates, the Commis- 
sion cited decisions involving the relationship between federal statutes 
and conflicting state or common law rules, cases not involving the 
doctrine of Erie Railroad v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817, 
82 L. ed. 1188 (1938), because the questions arise in a field of fed- 
eral control by statute and policy; cases where “. . . the policy of 
the law is so dominated by the sweep of federal statutes” that state 
statutes cannot govern. Sola Electric Co. v. Jefferson Electric Co., 
317 U. S. 173, 63 Sup. Ct. 172, 87 L. ed. 165 (1942); O’Brien v. 
Western Union Telegraph Co., 113 F. (2d) 539 (C. C. A. 1st, 1940). 
The O’Brien case was particularly pertinent because it involved the 
Federal Communications Act. Here the court held that Congress, 
by passing the Communications Act made the Federal Government 
so predominate the field that interstate telegraphic messages contain- 
ing defamatory matter must be governed by federal rules, not state 
statutes. In holding Western Union immune from liability to a de- 
famed person when the company transmitted libelous telegrams, the 
court pointed out that it is essential that the service be performed 
with dispatch, and the public service function of the company was 
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paramount to rights state statutes give defamed individuals. Since 
by § 315 of the Communications Act, supra, broadcast stations, like 
telegraph companies, are under a positive legal requirement to broad- 
cast political speeches without censoring, the Commission concluded 
that it was desirable to give broadcasters of such programs an im- 
munity similar to that of the telegraph company. 

The dissent in the present case was based on a strict construction 
of statutory words, reasoning that cancellation of scheduled broad- 
casts was not censorship because the submission of script by candi- 
dates and contracts with candidates for broadcast time did not amount 
to “use” of the broadcasting facilities within § 315 of the act. Such 
an interpretation would mean that a licensee can violate the censorship 
provisions only by interfering with an actual broadcast. This seems 
based on an unrealistic notion of present day censorship by complete 
news and discussion blackouts. 

The dissent also disagreed with the conclusion relieving licensee 
from financial responsibility for defamation broadcast by political can- 
didates on grounds that the statutory provision giving the Commission 
power to make necessary regulations, § 303(r) of the Communica- 
tions Act, supra, does not include regulations which deprive individ- 
uals of redress against joint libellers, and that such a regulation is 
tatamount to oblique rule making on a matter not in issue in this case. 

Whether the Federal Communications Commission has power to 
alter existing state libel laws will scarcely be conclusively settled by 
this hearing. There is a lot of evidence that the facts and needs of 
the radio industry have outrun the provisions of local libel laws so 
that much doubt and some discontent have been expressed on the sub- 
ject. I Chafee, op. cit. supra, chs. 4-8, passim; Haley, The Law On 
Radio Programs (1937) 5 Gro. Wasu. L. Rev. 171; McDonald and 
Grimshaw, Radio Defamation (1938) 9 Air L. Rev., 328; Ethridge, 
The Government and Radio (1941) 213 Annats 109; Keller, Fed- 
eral Control of Defamation by Radio (1936) 12 Norre D. Lawy. 
134. The Commission, in discussing the need for a ruling on the 
issue, pointed out that most of the complaints of violation of § 315 
arise because stations, in trying to protect themselves financially, claim 
the right to delete possibly libelous material from proposed political 
broadcasts. Congress has considered amendments to the Communi- 
cations Act which would have the same effect as the present ruling, 
and suggestions have been made for a national libel law, e.g., by 
Ethridge and Keller, supra. 

In the absence of Congressional action, the Federal Communica- 
tions Commission has moved responsibly and the holding is a realistic 
and fair conclusion, considering the quandry of the radio industry, 
without abjuration of public policy principles nor variance with the 
public interest as set out in the statute and made more definitive by 
the insight of such decisions as National Broadcasting Co. v. United 
States, 319 U. S. 190, 63 Sup. Ct. 997, 87 L. ed. 1344 (1943). Free- 
dom from censored broadcasts of political candidates belongs to the 
radio audience and this Commission ruling facilitates the statutory 
mandate. M. J. C. 
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FEDERAL Empioyers’ LiaBiLity AcT—PrIMA FAci£ VALIDITY OF 
RELEASE OF CLAIM THEREUNDER.—Piaintiff, a brakeman employed 
by the defendant, Pennsylvania Railroad Company, brought an action 
under the Federal Employers’ Liability Act, 35 Stat. 65 (1908), 53 
Stat. 1404 (1939), 45 U. S. C. § 51 (1940), claiming severe and 
permanent injury as a result of the negligence of an engineer employed 
by the defendant in effecting a coupling operation. The defendant 
denied the occurrence resulting in the injury alleged, but if it were 
sustained as alleged, denied negligence, claimed contributory negli- 
gence and pleaded a general release, which release was in controversy. 
The release, which was read and understood by the plaintiff, was 
a general release of “All my claims and demands which I have, or 
can, or may have against the said Pennsylvania Railroad Company 
by reason of personal injuries sustained by me.” Prior to signing 
this instrument, the plaintiff was attended by his family physician 
and a chiropractor, a report of the latter being submitted to the de- 
fendant’s claim agent at the time of signing the release in question. 
The diagnosis did not set forth permanent injury, although it did sug- 
gest a weakness rendering the plaintiff more susceptible to recurrence. 
The plaintiff, while alleging no fraud, testified that he executed the 
release in reliance upon the assurance of the claim agent that nothing 
was wrong. The claim agent admitted at the trial that at the time of 
settlement he had no knowledge of the permanent injury which the 
doctors at the trial described. A verdict of the District Court of the 
United States for the Eastern District of Pennsylvania in favor of the 
plaintiff was reversed by the Circuit Court of Appeals for the Third 
Circuit because of error in the charge to the jury and a new trial 
ordered. Plaintiff brings certiorari. Held, the judgment of the 
Circuit Court of Appeals was affirmed, from which affirmance Mr. 
Justice Black, Mr. Justice Douglas, Mr. Justice Murphy, and Mr. 
Justice Rutledge dissented, being of the view that releases under the 
Federal Employers’ Liability Act, supra, should be governed by the 
same rule which applies to releases by seamen in admiralty. Callen v. 
Pennsylvania R. Co., 332 U. S. 625, 68 Sup. Ct. 296 (1948). 

While at the trial there was some evidence of mutual mistake in 
respect to the extent of the plaintiff’s injuries, an erroneous instruc- 
tion of the trial court, based upon an assumption by the court of a 
finding of permanent injury, effectually withdrew from the jury any 
consideration of the issue concerning the validity of the release. Yet 
the plaintiff contends that this question was properly disregarded, 
placing reliance upon the concurring opinion of Judge Jerome Frank 
in Ricketts v. Pennsylvania R. Co., 153 F. (2d) 757, Note, 164 A. L. 
R. 402 (C. C. A. 2d, 1946). The court was urged that the burden 
should be placed on the one who pleads such a contract in defense to 
an action under the Federal Employers’ Liability Act, supra, to prove 
the validity of the release and the absence of grounds for its avoidance. 
While this is not the law in ordinary release cases, it is contended 
that it should be in cases arising under the Federal Employers’ Lia- 
bility Act, supra, due to the superior advantage and facilities of the 
railroad and the inequality of bargaining power between the parties. 

The four justices dissenting from the majority opinion also rely 
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on the concurring opinion in Ricketts v. Pennsylvania R. Co., supra. 
The Ricketts case arose under the Federal Employers’ Liability Act, 
supra, and involved two releases executed by the plaintiff, a dining 
car waiter, who signed the papers, relying on the representations of 
his attorney that they were mere receipts for wages. The releases 
were held invalid, the case turning upon the extent of the attorney’s 
authority, it being merely to collect wages and tips and not to com- 
promise a claim. The rule of admiralty law which the dissenting 
justices in the instant case believe should govern releases of this na- 
ture, and to which Judge Frank in his concurring opinion in the 
Ricketts case strongly refers, is that releases of seamen of claims for 
personal injuries are never conclusive except when made knowingly, 
understandingly, and with full knowledge of the situation. The Hen- 
ry S. Grove, 22 F. (2d) 444 (Md. 1927) ; Riegal v. Higgins, 241 Fed. 
718 (N. D. Cal. 1917). Liberal relief has long been accorded to 
seamen who were early regarded by jurists as “wards of admiralty” 
to be protected in dealings with their employers as necessitous per- 
sons under the strong economic dominion and influence of their mas- 
ters with whom they were unable to negotiate on equal terms. The 
David Pratt, 7 Fed. Cas. 22, No. 3597 (Me. 1839); Harden v. Gor- 
don, 11 Fed. Cas. 480, No. 6047 (C. C. Me. 1823). The realistic 
appraisal by the courts of the inability of the individual seaman to 
cope effectively with his employer in bargaining was recognized by 
Congress in the enactment of the Merchant Marine Act, 41 Srar. 
988 (1920), 46 U. S. C. § 861 (1940). In actions under the Mer- 
chant Marine Act, supra, as in earlier admiralty actions, the burden is 
upon the one who sets up a seaman’s release as a defense to an action 
to recover damages for personal injuries to show that it was executed 
freely and without deception or coercion, and that it was made with 
full understanding of the releasor’s rights. Garrett v. Moore-McCor- 
mack Co., 317 U. S. 239, 63 Sup. Ct. 246, 87 L. ed. 239 (1942). A 
release of all claims for personal injuries is not conclusive against a 
seaman’s recovery if at the time of the release he was not aware of 
nor had any reason to know of a disability which eventually resulted 
from the injury for which a general release of claim was executed. 
Hume v. Moore-McCormack Lines, 121 F. (2d) 336 (C. C. A. 2d, 
1941); Bonici v. Standard Oil Co., 103 F. (2d) 437 (C. C. A. 2d, 
1939). But cf. Sitchon v. American Export Lines, 113 F. (2d) 830 
(C. C. A. 2d, 1940). Although historically the treatment of sea- 
men’s releases may be the consequence of the explicit recognition of 
the importance of sea power as an agency of commerce and of national 
defense, Hume v. Moore-McCormack Lines, supra, it cannot be de- 
nied that the bargaining position of the individual non-admiralty em- 
ployee in respect to claims for personal injuries sustained during the 
course of his employment is so far different from that of the seamen 
as to deny liberality to one class of employee and grant it to another. 

The same difficulties and economic and social pressures may exist 
irrespective of the category of employer, and viewed practically, the 
helplessness of the individual worker would not seem to be a charac- 
teristic only of the seaman. This disparity between employer and indi- 
vidual employee was recognized in American Foundries v. Tri-City 
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Council, 257 U. S. 184, 42 Sup. Ct. 72, 66 L. ed. 189 (1921). In 
fact, many courts have circumvented the conclusiveness of the release 
where unilateral mistake is present by resorting to legal fiction, and 
by this device, the court may find mutual mistake of fact and thus 
avoid the release. Ricketts v. Pennsylvania R. Co., supra. Elaborate 
judicial distinctions have been made to relieve the non-admiralty 
employee of his release, and relief has been accorded on less evidence 
than in dissimilar instances would have been found insufficient. Rick- 
etts v. Pennsylvania R. Co., supra; Serr v. Biwabik Concrete Aggre- 
gate Co., 202 Minn. 165, 278 N. W. 355, Note (1938) 117 A. L. R. 
1022; St. Louis-San Francisco R. Co. v. Cauthen, 112 Okl. 256, 241 
Pac. 188, Note (1924) 48 A. L. R. 1462; Miller v. Spokane Inter- 
national R. Co., 82 Wash. 170, 143 Pac. 981 (1914). That treatment 
of railroad employees’ releases in cases arising under the Federal 
Employees Liability Act, supra, be governed by the rules applying to 
seamen is not illogical in view of the fact that tha Merchant Marine 
Act, supra, is based upon and incorporates by reference the Federal 
Employers’ Liability Act, supra. Garrett v. Moore-McCormack Co., 
supra. 

However, the Court in the majority opinion points out that per- 
suasive though the argument as to inequality of bargaining power 
may be, Congress has made no such alteration of existing law as 
plaintiff contends the law should be, and until this step is taken, the 
releases of railroad employees are on the same plane as those of other 
non-admiralty employees, and he who attacks the release bears the 


burden of proving its invalidity. The adoption of a policy depriving 
releases executed under the Federal Employers’ Liability Act, supra, 
of their prima facie validity is a matter for Congress to consider and 
not for the courts to introduce. M. E. K. 


PATENTS—NATURE OF PATENT RIGHTS—RIGHT OF ACTION TO 
CANCEL PATENTS FoR FRAUD—EFFECT OF Prion ADJUDICATION IN 
Rev. Stat. (1893) § 4915 anp Rev. Star. (1893) § 4918 Suits.— 
The United States sued to cancel a patent which had expired prior to 
suit and three subsisting patents on the ground of fraud in their pro- 
curement. In motions for partial summary judgment, defendant 
pleaded that as to the expired patent the case is moot; and that as to 
the existing patents such subjects were beyond dispute because of res 
judicata and estoppel since said patents issued as result of judgment in 
ex parte Rev. Stat. (1893) § 4915 suit. Held, that the government 
has right to maintain action to cancel patent procured by fraud al- 
though patent expired before suit; and that there was no res judicata 
as to the subsisting patents since courts in Rev. Stat. (1893) § 4915 
suit were not asked to pass upon fraud and that the issue as between 
the government and defendant has never been adjudicated previously. 
United States v. Hartford-Empire Co., 73 F. Supp. 979, 75 U. S. 
P. Q. 118 (Del. 1947) ; rehearing den. 75 U. S. P. Q. 317 (1947). 

In the instant case, the primary issue is whether the United States 
has the right, in its sovereign capacity and on behalf of the public 
generally, to maintain an action to cancel a Letters Patent which was 
procured by fraud practiced upon the Commissioner of Patents, when 
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the patent has expired and the party charged with the fraud is unable 
to assert any future rights it may have thereunder. Bourne v. Good- 
ydar, 9 Wall. 811, 19 L. ed. 786 (U. S. 1870) has been cited as 
authority for the proposition that the bill for annulment of letters 
patent must be filed before expiration of the patent. I] WALKER 
on Patents (Deller’s ed. 1937) p. 1187. Suit therein was in the 
name of the United States ex rel. Bourne against the executor of the 
defendant Goodyear and sought to vacate on the ground of fraud an 
extension of a patent, which extension expired prior to filing of the 
suit. The Supreme Court sustained a demurrer to the bill. The 
Court’s opinion and internal evidence certified by the National Ar- 
chives showed not only that the United States was not a party to the 
proceedings but that the government specifically refused to become 
such or give its consent to the litigation. Since the Bourne case is 
not pertinent and may be so distinguished from the issue herein, the 
instant case becomes one of first impression. Accordingly, the court 
appears to have rendered its decision on fundamental rules and prin- 
ciples set forth in cases involving analogous circumstances. 

A patent is a contract between the inventor and the government. 
This contract consists of mutual inter-related considerations moving 
from each party to the other for such contract. The consideration 
given on the part of the inventor to the government is the disclosure 
of his invention. The consideration on the part of the government 
given to the patentee is a monopoly of the invention to the extent 
allowed in the patent. H.C. White Co. v. Morton E. Converse Co., 
20 F. (2d) 311 (C. C. A. 2d, 1927) ; Railroad Supply Co. v. Hart 
Steel Co., 222 Fed. 261 (C. C. A. 7th, 1915) ; Fried, Krupp Aktien- 
Gesellschaft v. Midvale Steel Co., 191 Fed. 588 (C. C. A. 3d, 1911), 
cert. den. 223 U. S. 728, 32 Sup. Ct. 526, 56 L. ed. 633 (1912) ; 
National Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 
106 Fed. 693, 701 (C. C. A. 8th, 1901) ; 48 C. J. 17, 18. An action 
to repeal or annul a patent on any ground of fraud can be maintained 
only by the United States under the general principles of equity. 
United States v. American Bell Telephone Co., 159 U. S. 548, 555, 
16 Sup. Ct. 69, 40 L. ed. 255 (1895); United States v. Bell Tele- 
phone Co., 128 U. S. 315, 368, 370, 9 Sup. Ct. 90, 32 L. ed. 450 
(1888) ; Mowry v. Whitney, 14 Wall. 434, 439, 20 L. ed. 858 (U. S. 
1872). The fraud has been practiced on the government, and as 
the party injured, it is the appropriate one to seek relief. United 
States v. Stone, 2 Wall. 525, 17 L. ed. 765 (U. S. 1864). The right 
to bring suit exists only when the government has an interest in the 
remedy, as when the fraud has been practiced on the government and 
operates to its prejudice, or it is under obligation to some individual 
to make his title good by setting aside the fraudulent patent, or the 
duty of the government to the public requires such action. United 
States v. Bell Telephone Co., supra; United States v. San Jacinto 
Tin Co. (land patent) 125 U. S. 273, 8 Sup. Ct. 850, 31 L. ed. 747 
(1888). The remedy is within the exclusive jurisdiction of the courts 
to repeal a patent fraudulently granted as it is not subject to revoca- 
tion or cancellation by the President of the United States, or any 
other officer of the government, McCormick Machinery Co. v. Ault- 
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man, 169 U. S. 606, 608, 18 Sup. Ct. 443, 42 L. ed. 875 (1898), 
including the Commissioner of Patents. Hibbard v. Richmond, 1880 
C. D. 136, 139. 

It is thus evident that the suit for cancellation of letters patent by 
the government is not limited to cases where the United States has 
a strict pecuniary interest. The essence of the right of the United 
States to interfere is its obligation to protect the public from the 
apparent monopoly of the fraudulently procured patent. By issuing 
patents, public rights of immense value have been taken from the 
public domain and bestowed on the patentee. This is property. 
United States v. Bell Telephone Co. supra. The defendant has 
exacted royalties from the industry and the public based upon such 
monopoly. It would appear to be the moral obligation of the govern- 
ment to vindicate their interest. The court has therefore rightly held 
that the expiration of the patent prior to suit does not operate as a 
statute of limitations to government annulment proceedings. It is 
only because of such fortuitous circumstance that the question could 
be raised at present. Because no further extortion can occur, repre- 
sents no basis for the defendant to escape judgment. As the court 
has stated forcefully herein, public policy requires that “If the gov- 
ernment’s case be said to be a vindication of a right in vacuo, under 
such circumstances, . . . a:court must hold illegitimate even a paper 
semblance of a patent right... .” 

If the right of the government to bring suits of this character is 
absolute and the expiration date does not operate as a statute of limi- 
tations, then it is possible such power may be abused and evil result. 
However, it has often been said that the fact that the exercise of 
power may be abused is no sufficient reason for denying its existence 
as the remedy is always within the discretion of the Congress. More- 
over the courts operating within their inherent and discretionary pow- 
ers of equity will remain a material factor in the prevention of such 
abuse. Cf. United States v. Cold Metal Process Co., 62 F. Supp. 127, 
139 (N. D. Ohio 1945), aff'd 76 U. S. P. Q. 6 (C. C. A. 6th, 1947), 
wherein it was held that a delay of thirteen years in bringing suit to 
cancel patents for fraud in their procurement, notwithstanding that 
during the interim the holder of the patent had successfully prose- 
cuted two infringement suits and most of the facts were matters of 
public record, was not adequately explained to warrant cancellation. 

A patent, being a contract, is subject to the same general rules of 
law relating to contracts generally and their cancellation in particular. 
The form of ultimate relief to be awarded in patent annulment cases 
has not been settled, in view of the limited number of such suits. Ac- 
cordingly, the language of the court in the instant case that a positive 
finding of fraud vitiates the entire transaction, cancellation of the 
patent ab initio results, and those who have paid defendant money 
for royalties or damages as infringers should be in a position to de- 
mand the status quo, is of interest. The basis for such wording ap- 
pears to be well grounded in the law relating to land patents. 

By analogy, it has been held that the rules of law relating to the 
cancellation of contracts generally are applicable to land patent cases. 
Powhatan E. Causey, Appt. v. United States, 240 U. S. 399, 402, 
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36 Sup. Ct. 365, 60 L. ed. 711 (1916) ; Heckman v. United States, 
224 U. S. 413, 439, 32 Sup. Ct. 424, 56 L. ed. 820 (1912); United 
States v. Trinidad Coal and Coking Co., 137 U. S. 160, 11 Sup. Ct. 
57, 34 L. ed. 640 (1890). In administering relief, the fundamental 
theory upon which equity acts is that of restoration of the parties to 
the status quo as if no such contract ever existed. 12 C. J. S. Cancella- 
tion of Instruments §77. Where a party obtains money or other 
property by fraud, the courts have declared him to be a trustee ex 
maleficio for such fraudulently acquired property. Angle v. Chicago, 
St. Paul, etc., Railway,:151 U. §. 1, 26, 14 Sup. Ct. 240, 38 L. ed. 
55 (1893); Brown v. New York Life Insurance Co., 58 F. Supp. 
252 (Ore. 1944), aff'd 152 F. (2d) 246 (C. C. A. 9th, 1945) ; 
Pomeroy, Equity JURISPRUDENCE (5th ed. 1941) §§ 155, 1053. 

The issue with respect to the three subsisting patents evolved from 
the fact that after unsuccessful prosecution for the patents from the 
examiner, the appellate tribunal of the Patent Office, and a petition by 
Bill in Equity under § 4915 to the district court, there was ultimately 
a successful appeal to the District Court of Appeals for the Dist. of 
Col., which court issued a mandate to the district court directing the 
latter to authorize the Commissioner to issue the patents in question. 
Therefore, the defendant pleaded that its rights to the patents were 
decreed by a court of competent jurisdiction against the Commission- 
er of Patents (authorized by the government to act for it in such mat- 
ters), that as a result the matter has become res judicata, and that 
the plaintiff here may not collaterally attack said decree. 

A § 4915 proceeding is in effect administrative in nature since the 
court does no more than “authorize” the grant of a patent. Rev. 
Stat. (1893) § 4915, 35 U.S. C. § 63 (1940). It does not affirmative- 
ly establish the right of the party to a patent. Philadelphia Storage 
Battery Co. v. Zenith Radio Corp., 117 F.:(2d) 642 (C. C. A. 7th, 
1941). The Commissioner retains the right, even after mandate, to 
continue prosecution of the application on other grounds such as 
interference proceedings, even perhaps to the ultimate end of rejec- 
tion. Hoover v. Coe, 325 U. S. 79, 88, 89, 65 Sup. Ct. 955, 89 L. ed. 
1488 (1945). It is thus to be seen that court decrees in § 4915 suits 
do not determine the absolute right of a party to have and to hold 
a patent. The defendant’s plea of res judicata herein, ignored the 
fundamental precept that the issues determined in the prior action 
must, or could have been, principally the same to support any such 
ruling. The issue of fraud with respect to the government vis-a-vis 
defendant had never been adjudicated previously. Moreover, the in- 
stant case is not an attack, collateral or otherwise, on the decrees ren- 
dered in the § 4915 proceedings since the government attacks not the 
judgments of those courts authorizing the grant of the patents but 
defendant in personam for fraud in their procurement. The case 
herein is an original and independent action for equitable relief be- 
tween the parties and the court is not acting as a court of review in 
granting relief from fraud. See Hazel-Atlas Glass Co. v. Hartford- 
(1944) Co., 322 U. S. 238, 259, 64 Sup. Ct. 997, 88 L. ed. 1250 

1944). 

The court’s decision denying the validity of these various defenses 
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is in accord with the best principles of equity. There is nothing 
sacrosanct about a patent merely because it issued after proceedings 
under § 4915. It would be a strange doctrine that would allow de- 
fendant the benefit of such basic defenses, despite fraud, on the post- 
ulate that the issue is closed since the fraud was not detected in the 
course of the administrative proceedings. The issue of fraud in patent 
proceedings is always of the utmost significance to the proper admin- 
istration of the patent system and a court of equity will not be bound 
nor permit evasion of the determination of such issues by highly 
technical pleadings. M. M. G. 


PATENTS—PATENTABILITY—OLD CoMPOSITION—LABELED FOR 
New Use.—Appellant filed an application for a patent for an inven- 
tion relating to an insecticide. The Primary Examiner and the Board 
of Appeals of the United States Patent Office rejected claim 15 of 
the application. The controverted claim read as follows: 


15. A packaged product comprising cyclopropyl alkyl ether 
having not more than three carbon atoms in the alkyl group, 
labeled to show its use as an insecticide. 


The compounds, claimed were admittedly old and the Examiner and 
Board held the appealed claim unpatentable on the ground that, since 
the compound was old, it could not be patented as a composition 
merely by a statement as to its use, citing the case of Jn re Thuau, 
135 F. (2d) 344 (C. C. P. A. 1943). 

On appeal counsel for appellant contended that the concept of 


using an old material for a new purpose may, if properly claimed, 
form a basis for a patent. Held, that appellant’s contention to the 
effect that the concept of using an old material for a new purpose may, 
if properly claimed, form a basis for a patent is not in issue here. 
In re Haller, 161 F. (2d) 280 (C. C. P. A. 1947). 

To be a proper subject of a patent, a composition of matter must, 
like a process, a machine, or an article of manufacture, meet all the 
requirements of invention, novelty, and utility. 29 Strat. 692 (1897), 
35 U.S. C. § 31 (1940). 

In effect the decision of In re Thuau, supra, held that the discovery 
of a new use of an old composition of matter is not proper subject 
matter for a patent grant under the patent statutes regardless of the 
inventive quality of the conception of the use. 

The court in its opinion stated: 


To allow a patent for an old composition without change in any 
way, merely because it may be used for a specified purpose, would 
result in a situation where two compositions of exactly the same 
character could be sold by merchants to consumers, but if one of 
the compositions was not made by the patentee or his assignee 
or licensee, the merchant might be liable to suit for infringement 
if the composition was used by the purchaser for therapeutic 
purposes, and the user would certainly be liable to such a suit. 

In our opinion the patent laws do not contemplate that two 
identical substances or devices may be legally sold side by side, 
only one of which is the subject of a valid patent, and . . . that 
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a patent for a new use for an old substance quite unchanged is 
not the invention or discovery of “any mew and useful art, ma- 
chine, manufacture, or composition of matter, or any new and 
useful improvement thereof as required by Section 4886 of 
Revised Statutes (U. S. C. Title 35, sec. 31). 

That appellant has made a valuable discovery in the new use 
of the composition here involved we have no doubt, and it is 
unfortunate for him if he cannot make claims adequate to protect 
such discovery, but to hold that every new use of an old. com- 
position may be the subject of a patent upon the composition 
would lead to endless confusion and go far to destroy the ben- 
efits of our patent laws. 


Thus a new and unobvious use for an old composition, is not patent- 
able, since such use is not “invention” within the patent laws. 

The principle of law as laid down by In re Thuau, supra, has been 
upheld by the subsequent decisions of the Board of Appeals and the 
U. S. Court of Customs and Patent Appeals. Jn re Prutton, 156 F. 
(2d) 87 (C. C. P. A. 1946); In re Smith, 148 F. (2d) 351 (C. C. 
P. A. 1945); In re Kokatnur, 146 F. (2d) 507 (C. C. P. A. 1944) ; 
Ex parte Cooper, 67 U.S. P. Q. 186 (Pat. Off. Bd. App. 1945). In 
the case of In re Migrdichian, 156 F. (2d) 250 (C. C. P. A. 1946), 
Judge Bland rendered a special concurring opinion in which he stated 
In re Thuau, supra, should be modified. However, in the instant case 
he concurred in the holding of the majority that the controverted 
claim was properly rejected. 

It is equally well settled that under certain circumstances a valid 
patent for an old combination of which one of the elements is an old 
material may be obtained if by reason of the new advantages imparted 
to such old combination the court can conclude invention. Smith v. 
Goodyear, 93 U. S. 486, 23 L. ed. 952 (1877). Ina patentable com- 
bination the individual elements are functionally related to each other 
in such a novel manner as to produce a new and useful result. It is 
immaterial whether the individual elements in the combination are 
partly old and partly new, or wholly old or wholly new if the resultant 
advantage derived from the combination is produced by the joint 
co-operation of all the elements. Leeds & Catlin Co. v. Victor Talk- 
ing Machine Co., 213 U. S. 301, 29 Sup. Ct. 495, 53 L. ed 803 (1909). 

Thus to succeed in obtaining a valid patent, counsel for the appli- 
cant had to circumvent the decision of the Thuau case and later 
decisions by showing that the old composition was changed to such a 
degree that a new combination resulted, or by showing the invention 
was a patentable combination of elements. 

The controverted claim recited the old composition as a packaged 
product which was labeled to show its use. As in the Thuauw case, 
the composition of matter was admittedly old and the use was new 
and unobvious and applied in a non-analogous art. The old com- 
position of matter was given a package and label which proclaimed 
its new use. Thus, armed with these “changes” the applicant deemed 
himself the inventor of patentable subject matter. In other words, 
if applicant could show the transposing of the composition of matter 
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to a new non-analogous art involved a change in the composition of 
matter to adapt it to a new use, such adaptation could possibly make 
the invention patentable. On the other hand, if the composition, the 
package, and the label are considered individual elements in a patent- 
able combination, applicant could possibly obtain a patent for an 
article of manufacture made up of the combination of the elements. 

The U. S. Court of Customs and Patent Appeals, the Board of 
Appeals, and the Primary Examiner said that the compound called 
for by the appealed claim required some sort of packing and labeling, 
and no invention is involved in that feature of the claim since insec- 
ticides are usually enclosed in packages and that “it is common prac- 
tice” to apply a label thereto. In fact the Insecticide Act, 36 Star. 
331 (1910), 7 U. S. C. § 126 (1940), requires a label on all insec- 
ticides sold in interstate commerce. To support this contention the 
court cited several cases wherein the application of particular printed 
matter to an old article did not render the article patentable. Jn re 
Hansen, 154 F. (2d) 684 (C. C. P. A. 1946); In re McKee, 64 F. 
(2d) 379 (C.C. P. A. 1933) ; In re Reeves, 62 F. (2d) 199 (C.C. P. 
A. 1932); In re Robert C. Russell, 48 F. (2d) 668 (C. C. P. A. 
1931); Inre Thomas J. Dixon, 44 F. (2d) 881 (C. C. P. A. 1930). 
The court reached the conclusion that the mere labeling of an old 
composition as an insecticide does not make it a new or different com- 
position within the meaning of the patent statutes. 

Authorities cited by appellant to support his contention that the 
concept of using an old material for a new purpose may form a basis 
for a patent were in point. In each of these decisions something new 
had been produced even though it was made of some particular mate- 
rial which was old per se. The article claimed had never been made 
of the specific material claimed and formed into a particular article 
which could be identified. In the case at bar, the composition claimed 
was old and was not formed into a particular article. The composi- 
tion of matter was used as an insecticide in its old state and the label 
and package were merely incidental to that use. 

Considering the claim as one for an article of manufacture rather 
than a composition of matter, the elements comprising the combination 
consisted of an old composition of matter, a package, anda label. The 
individual elements were not functionally related to each other in a 
novel manner to produce a new and useful result. Although, it was 
admitted that a new and useful result was obtained that result was not 
obtained by the coacting of the elements with each other so as to 
produce a unitary result—a result more than the sum of all the parts. 
Here, the result was not unitary but merely the aggregative effects of 
the individual elements. The results must be more than that of the 
separate elements. Webster Loom Co. v. Higgins, 105 U. S. 580, 
26 L. ed. 1177 (1882). The elements in the claim in controversy re- 
mained unchanged in function or effect, and their result was the 
mere adding together of the separate contributions of the various 
component elements which did not coact in a patentable manner. 

Hence, if the product in claim 15 was considered a claim for a 
composition of matter, the applicant failed to show that the composi- 
tion of matter had been distinguished from the doctrine of new use 
10 
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as set forth in In re Thuau, supra. The adaptation to a new use 
did not involve a change in the composition to justify a patent since 
as stated above it is considered a common practice to package a com- 
position and the label did not impart a patentable distinction to the 
product. 

The product, if considered an article of manufacture, was not pat- 
entable since it was an aggregation of elements which did not produce 
a unitary result by the coaction of the elements. The package and 
the label did not coact with the compound to reach the claimed result 
—destruction of insects. 

The case is noteworthy since it is an attempt to bypass the doctrine 
of new use stated in the Thuau case, supra, which is deemed a harsh 
one in certain quarters. The decision in the instant case adheres to 
the present day view on the patentability of an old product based on 
a new use. The doctrine is not expanded by the decision, but merely 
re-enforces the view that a new use for an old product is not pat- 
entable. >. 3, 


Socra, Securtrry Act—EMPLOYER-EMPLOYEE RELATIONSHIP 
THEREUNDER—INTERNAL REVENUE—MASTER AND SERVANT.—In the 
first of two cases considered together by the United States Supreme 
Court, respondent, a retail coal dealer, sued the United States, pe- 
titioner, to recover taxes alleged to have been illegally assessed and 
collected from respondent for the years 1936 through 1939 under the 
Social Security Act. Respondent pays workers engaged in unloading 
railway coal cars an agreed price per ton, and contracts with other 
workers who own their own trucks to deliver coal at a uniform price 
per ton. In the second case, respondent, a common carrier by motor 
truck, sued the petitioner, a Collector of Internal Revenue, to recover 
taxes alleged to have been illegally assessed and collected from re- 
spondent for the years or parts of the years 1937 through the first 
quarter of 1942. Respondent’s relations with the truckmen here con- 
cerned are based on contracts with the truckmen under which they are 
required to haul exclusively for the respondent and to furnish their 
own trucks. In both instances the taxes complained of were exacted 
by the Commissioner of Internal Revenue as employment taxes on 
employers, and were collected on assessments made administratively 
by the Commissioner because he concluded that the persons involved 
were employees of the taxpayers. Both cases turn on a determination 
as to whether the workers involved were employees under the Social 
Security Act or were independent contractors. Held, that the un- 
loaders in the first case were employees in respect of whom the re- 
spondent was taxable under the Social Security Act, but that the 
truckers in both cases were independent contractors in respect of 
whom respondents were not liable to taxation under the Social Se- 
curity Act. United States v. Silk, Harrison v. Greyvan Lines, Inc., 
331 U. S. 704, 67 Sup. Ct. 1463 (1947). 

To levy a valid employment tax under the Social Security Act, 
there must exist an employer-employee relationship. 49 Stat. 637 
(1935), 42 U.S. C. § 1004 (1940) ; 49 Srar. 639 (1935), 42 U. S.C. 
§ 1101 (1940). There is in the Act no definition of the required rela- 
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tionship, but art. 205 of Treasury Regulations 90, promulgated under 
Title IX of the Social Security Act and issued by the Bureau of In- 
ternal Revenue in 1936, discusses the employer-employee relationship 
as follows: “However, the relationship . . . must . . . be the legal 
relationship of employer and employee. . . . The words ‘employ,’ 
‘employer’ and ‘employee’ . . . are to be taken in their ordinary 
meaning. . . . Generally the relationship exists when the person for 
whom services are performed has the right to control and direct the 
individual who performs the services, not only as to the result to be 
accomplished by the work but also as to the details and means by 
which that result is accomplished.” Treasury Regulations 91, prom- 
ulgated under Title VIII of the Social Security Act, includes sub- 
stantially the same provisions. 26 C. F. R. § 401.3. The REstaTe- 
MENT OF AGENCY, § 220(1), states the common law rule for deter- 
mining the employer-employee relationship as follows: ‘“‘A servant 
is a person employed to perform service for another in his affairs 
and who, with respect to his physical conduct in the performance of 
the service, is subject to the other’s control or right to control.” 

Varying standards have been applied in the Federal courts in de- 
termining the limits of the employer-employee relationship under the 
Social Security Act. A number of courts have concluded that the 
“legal” relationship of Regulations 90 means a strict common law 
relationship, and have decided cases on a strict interpretation of the 
common law “control” test. United States v. Aberdeen, 148 F. (2d) 
655 (C. C. A. 9th, 1945); McGowan v. Lazeroff, 148 F. (2d) 512 
(C. C. A. 2d, 1945) ; Glenn v. Beard, 141 F. (2d) 376 (C. C. A. 
6th, 1944) ; American Oil Co. v. Fly, 135 F. (2d) 491 (C. C. A. 5th, 
1943) ; Jones v. Goodson, 121 F. (2d) 176 (C. C. A. 10th, 1941) ; 
Texas Co. v. Higgins, 118 F. (2d) 636 (C. C. A. 2d, 1941). Other 
courts have been more liberal, and have decided cases on a somewhat 
liberal interpretation of the control test. United States v. Wholesale 
Oil Co., Inc., 154 F. (2d) 745 (C. C. A. 10th, 1946); Grace v. 
Magruder, 80 App. D. C. 53, 148 F. (2d) 679 (1945); Glenn v. 
Standard Oil Co., 148 F. (2d) 51 (C. C. A. 6th, 1945); United 
States v. Mutual Trucking Co., 141 F. (2d) 655 (C. C. A. 6th, 
1944) ; Magruder v. Yellow Cab Co., 141 F. (2d) 324 (C. C. A. 4th, 
1944). Finally, several courts have disregarded the control test, and 
have decided cases on the basis of the “intent of Congress.” Nevin, 
Inc. v. Rothensies, 151 F. (2d) 189 (C. C. A. 3d, 1945), aff'g 58 
F. Supp. 460 (E. D. Pa. 1945); United States v. Vogue, Inc., 145 
F. (2d) 609 (C. C. A. 4th, 1944). 

In deciding the first of the instant cases, the United States Circuit 
Court of Appeals stated that the strict common law concept is not 
the test for determining the employer-employee relationship under the 
remedial provisions of the Social Security Act. Nevertheless, its 
decision appears to be based on that concept, the court saying, “The 
undisputed facts fail to establish such reasonable measures of direc- 
tion and control over the method and means of performing the serv- 
ices performed by these workers as is necessary to establish a legal 
relationship of employer and employee. . . .” United States v. 


Silk, 155 F. (2d) 356, 359 (C. C. A. 10th, 1946). In deciding the 
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second instant case, the Circuit Court of Appeals used as a test for 
determining the employer-employee relationship the right of control 
over the truckmen and their helpers as to methods and means of their 
operations, so that this decision, too, was based on the strict common 
law concept. Greyvan Lines v. Harrison, 156 F. (2d) 412 (C. C. A. 
7th, 1946). In both cases the Circuit Courts of Appeals thought 
that all workers concerned were independent contractors and allowed 
the recovery. 

Some federal courts in defining the employer-employee relation- 
ship in connection with the Social Security Act have referred to 
pertinent decisions involving the Fair Labor Standards Act and the 
National Labor Relations Act. Since none of these Acts defines the 
limits of the employer-employee relationship thereunder, and because 
all are remedial in nature, it seems reasonable that they be interpreted 
similarly. The United States Supreme Court has pointed out that 
common law rules defining the relationship of master and servant are 
of very little help and, in fact, inappropriate in ascertaining the mean- 
ing of the word “employee” as used in the National Labor Relations 
Act, referring a determination of the whole question to the intent of 
Congress as disclosed by the purpose to be accomplished by the Act. 
National Labor Relations Board v. Hearst Publications, 322 U. S. 
111, 64 Sup. Ct. 851, 88 L. ed. 1170 (1944). The Fourth Circuit 
Court of Appeals has held the reasoning of that case applicable to 
the Social Security Act. United States v. Vogue, Inc., supra. The 
Ninth Circuit Court of Appeals, however, has indicated that the ap- 
plicability of its reasoning depends on the type of employee. United 
States v. Aberdeen, supra. 

The Supreme Court in deciding the instant cases rejected the 
“control” test and based its decision on the purposes of the legisla- 
tion. It applied to the Social Security Act the same rule that was 
applied to the National Labor Relations Act in National Labor Re- 
lations Board v. Hearst Publications, supra. At the same time, the 
Court recognized that it is impossible to ignore entirely the factors 
from which the common law concepts have been evolved, even though 
they may be discarded as tests. 

The holding by the Court as to the unloaders was unanimous, but 
Justices Black, Douglas and Murphy dissented in both cases as re- 
gards the truckers, on the basis that the applicable principles of law 
stated by the Court required reversal of the judgment below. Justice 
Rutledge thought that the truckers presented a border-line case in 
which the application of law as declared by the Supreme Court should 
be left to the trial court. 

The significant part of the Court’s decision is its rejection of the 
common law control concept as a test in determining the existence 
or non-existence of the employer-employee relationship under the 
Social Security Act. In the future, then, a narrow definition of the 
employment relationship on the basis of the control test, a procedure 
which is to be condemned in view of the number of workers who are 
denied coverage by its application, will no longer be condoned. It is 
suggested, however, that by defining the employment relationship 
more broadly the Court has raised a constitutional question as to the 
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necessity for the appropriate relationship. Crowell v. Benson, 285 
U. S. 22, 56, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). Congress has 
imposed liability for the taxes here in question only where the rela- 
tionship of employer and employee exists, and as the relationship is 
broadened the taxes tend away from excise taxes and toward direct 
taxes levied without apportionment. x. & b 


TrapE Marks—UsE ON DIFFERENT CLAss oF Goops—INFRINGE- 
MENT UNpbER TRADE MArK Act oF 1946.—Owners of registered 
trade marks “Sunkist” and “Sun-Kist” obtained an injunction against 
a bakery in Rock Island, Illinois, for unfair competition and infringe- 
ment of the trade marks, prohibiting the use of the name “Sunkist” 
or any colorable imitation thereof in the manufacture, advertising, 
distribution, or sale of bakery products of any nature. California 
Fruit Growers Exchange v. Sunkist Baking Co., 68 F. Supp. 946, 
71 U.S. P. Q. 224 (S. D. Ill. 1946). Defendant bakery appeals. 
The owners of the registered trade marks are the California Fruit 
Growers Exchange, a cooperative marketing association, incorporated 
under the laws of California, which primarily markets and sells citrus 
fruits and derivative products, and the California Packing Corpora- 
tion, a New York corporation, which prepares, packs and markets 
canned and dried fruits and vegetables. The Exchange used the trade 
mark “Sunkist” and has spent over forty million dollars in adver- 
tising the trade mark; the Corporation has used the trade mark 
“Sun-Kist” since 1907 and has spent in excess of $350,000 in ad- 
vertising the mark. Both the Exchange and the Corporation do 
business throughout the United States and in foreign countries. The 
joint and concurrent use of the trade marks “Sunkist” and “Sun- 
Kist” by both owners has been effected by an agreement between 
them whereby each has granted the other the right to employ the 
mark on goods covered by certificates of registration issued by the 
United States Patent Office. The defendant bakery, a co-partnership, 
sells bread and buns in interstate commerce under the firm name of 
Sunkist Baking Company, in and about Rock Island, Illinois and 
adjacent cities. Each loaf of bread is enclosed in a wrapper bearing 
the name “Sunkist Baking Co.” and also the words “Sunkist Bread.” 
The bakery uses the name “Sunkist” on their place of business, their 
trucks and their outdoor advertising, without any designation of the 
co-partner name. Parties on both sides concede that the Trade Mark 
Act of 1946, 60 Stat. 427, 15 U. S. C. A. § 1051 et seq. (1947), 
applies. The validity of the trade marks is not questioned. Held, 
reversed, since there is no likelihood of confusion as to source of 
origin of goods, which is the controlling factor under the Trade Mark 
Act of 1946, supra. California Fruit Growers Exchange v. Sunkist 
Baking Co., F.(2d) ,76U.5S.P.Q.85 (C.C. A. 7th, 1947). 

The court ruled that under the Act of 1905, 33 Stat. 728 (1905), 
15 U. S. C. § 96 (1940), a finding that goods are of the same gen- 
eral descriptive properties would constitute an infringement, but 
under Sec. 32(1)(a) Trade Mark Act of 1946, supra, at 437, it is 
a confusion of origin or sponsorship that controls and not a confu- 
sion of goods. Any person may be liable to a civil action by the 
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registrant under this section if he uses “. . . without the consent 
of the registrant . . . any registered mark in connection with the 
sale, offering for sale, or advertising of any goods or services or in 
connection with which such use is likely to cause confusion or mis- 
take or to deceive purchasers as to the source of origin of such goods 
or services... . 

The principle enunciated in this section of the statute seems broad 
enough to cover technical trade mark infringement and unfair com- 
petition. The Trade Mark Act of 1946, supra, appears to be declara- 
tory of the modern judicial trend to merge both and emphasize the 
identity between unfair competition and trade mark infringement. 
Cf. Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 36 Sup. 
Ct. 357, 60 L. ed. 713 (1916) ; Stork Restaurant v. Sahati, 166 F. 
(2d) 348, 76 U. S. P. Q. 374 (C. C. A. 9th, 1948) ; Sweet Sixteen 
Co. v. Sweet “16” Shop Inc., 15 F. (2d) 920 (C. C. A. 8th, 1926). 
At the same time, the new Trade Mark Act would seem to be de- 
signed to avoid the difficulties engendered by the Act of 1905, Sec. 5, 
supra, which provided that: “Trade marks which are identical with 
a registered or known trade mark owned and in use by another, and 
appropriated to merchandise of the same descriptive properties ... 
shall not be registered.” (Italics supplied.) Prompted by the diver- 
sity of tests and conflicting decisions under the Act of 1905, supra, 
the latest trend of the United States Court of Patent and Custom 
Appeals’ decisions seem to consider the element of confusion as 
the ultimate test in this type of case. This court has remarked: 
“ . . there are but few statutory phrases which have produced so 
much variance and conflict of judicial opinion. . . .” California 
Packing Co. v. Tillman and Mendei, Inc., 40 F. (2d) 108, 110 
(C. C. P. A. 1930). Again the same court has said: “. . . The 
net result has been a construction of the statute so broad and in- 
definite as to be of little help either to the courts or to litigants, or a 
construction so narrow and limited as to thwart the evident purpose 
of the Congress. . . . For, whether the similarity tests be consid- 
ered severally or jointly, the question of confusion is necessarily pres- 
ent, and, in the final analysis, is the controlling factor... .” B. F. 
Goodrich Co. v. Hockmeyer, 40 F. (2d) 99, 101-102 (C. C. P. A. 
1930). 

In the light of the subsequent judicial history of the 1905 Act, 
supra, the Trade Mark Act of 1946, supra would seem to be de- 
signed to deny legislative sanction to a broad indefinite or an ex- 
tremely narrow test of trade mark infringement. In the principal 
case the court insisted on strict adherence to the confusion as to 
source of origin test, but, nevertheless, declared that fruits and veg- 
etables are not in the same general class as bread, nor do they have 
the same descriptive qualities. This was done in spite of a contrary 
finding bythe lower court, because the lower court’s finding that 
bread and the products of the plaintiffs had the same descriptive 
qualities was integrated with the finding that there was likelihood of 
confusion as to source. The test of similarity of descriptive qualities 
is undoubtedly an indispensable criterion in the determination as to 
whether there is confusion as to source of origin. But, in a case 
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where the putative infringer appropriates the selfsame name as the 
prior user, the blatant similarity of name puts more of an onus on 
the newcomer. The analysis used by the court would tend to vitiate 
the tests employed by Judge Learned Hand, where there was the use 
of an identical name. “And so it has come to be recognized that, un- 
less the borrower’s use is so foreign to the owner’s as to insure against 
any identification of the two, it is unlawful.” Yale Electric Corpora- 
tion v. Robertson, 26 F. (2d) 972, 974 (C. C. A. 2d, 1928). See 
also S. C. Johnson & Son Inc. v. Johnson, 116 F. (2d) 427 (C.C. A. 
2d, 1940). “Certainly where the infringement is so wanton, there 
is no reason to look nicely at . . . proofs in this regard.” L. E. 
Waterman Co. v. Gordon, 72 F. (2d) 272, 273 (C. C. A. 2d, 1934). 
These cases dealt with surnames which had acquired a secondary 
meaning, but equity gives even a greater protection to fanciful trade 
names than it accords names in common use. Stork Restaurant v. 
Sahati, supra; Arrow Distilleries v. Globe Brewing Co., 117 F. (2d) 
347 (C. C. A. 4th, 1941) ; Rhea v. Bacon, 87 F. (2d) 976 (C. C. A. 
5th, 1937). In the principal case, it was found by the district court, 
and not disputed by the circuit court on appeal, that the trade marks 
“Sunkist” and “Sun-Kist” are purely fanciful in character. 

As an aid in determining whether there was confusion as to source 
of origin, the court ruled that anyone whose I.Q. is high enough to 
be considered by the law would never be confused in the purchase 
of a loaf of bread branded “Sunkist” because someone else sold fruit 
and vegetables under that name. In the lower court, it was found 
that bread bearing the word “Sunkist” as used by defendant would 
naturally or reasonably be supposed to come from plaintiffs. Although 
the a priori establishment by the judge of a standard of purchaser 
awareness seems to be gaining vogue (see Frank, J., concurring opin- 
ion in Standard Brands v. Smidler, 151 F. (2d) 34, 37 (C. C. A. 
2d, 1945)), it does not seem to be supported by other decisions. 
The well settled rule is that the courts are concerned only with the 
ordinary casual purchaser, of whom discrimination is neither expected 
nor required. McLean v. Fleming, 96 U. S. 245, 24 L. ed. 828 
(1877); De Voe Snuff Co. v. Wolff, 206 Fed. 420 (C. C. A. 6th, 
1913); Baker v. Master Printers Union, 34 F. Supp. 808 (N. J. 
1940). The classic statement of the rule appears in Florence v. Dowd 
& Co., 178 Fed. 73, 75 (C. C. A. 2d, 1910): “The law is not made 
for the protection of experts, but for the public—that vast multitude 
which includes the ignorant, the unthinking and the credulous, who, 
making purchases, do not stop to analyze, but are governed by ap- 
pearances and general impressions.” 

In negativing the likelihood of confusion by saying that the pur- 
chaser is buying a bread, not a name, the court took judicial notice 
of a fact which may be highly controversial. Although exhaustive 
psychological tests would be required before a definitive answer 
could be arrived at, it would seem that the extensive advertising cam- 
paigns of the baking industry are predicated on the proposition that 
the public does respond to brand names in purchasing bread. As a 
matter of fact, the defendant bakery itself used the name “Sunkist” 
in outdoor advertising. 
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The court condemns “the unconscionable efforts of the plaintiffs to 
monopolize the food market by the monopoly of the word ‘Sunkist’ 
on all manner of goods sold in the usual food stores.” California 
Fruit Growers Exchange v. Sunkist Baking Co., supra. The concept 
of monopoly in a trade mark case presents semantic difficulties. The 
history of the word “monopoly” has given it a suggestion of illegality 
and undesirability which renders it almost useless to convey ideas. 
See Frank, J., concurring opinion in Standard Brands v. Smidler, 
supra; TNEC Monograph No. 21. COMPETITION AND MONOPOLY IN 
AMERICAN INnpustRY (1940) p. 9. A trade mark is not a monopoly 
that as such is within the prohibition of the anti-trust laws. It is en- 
couraged, on the contrary, by trade-mark statutes and the rules of 
unfair competition. Concurring opinion of Frank, J., Standard 
Brands v. Smidler, supra. However, as the trade mark introduces a 
differential into a competitive market, from the point of view of an 
economist, a trade-mark may be said to be a monopolistic element. 
Chamberlain, The Theory of Monopolistic Competition (1946 ed.). 
It should be noted that the “monopoly” of analytic economics is dif- 
ferent from the “monopoly” concept of the anti-trust laws. The his- 
torical development of the trade name monopoly indicates it was 
entirely judge-made. See concurring opinion of Frank, J., Standard 
Brands v. Smidler, supra. However, parties who now come within 
the protection of the trade mark statutes are entitled to judicial con- 
firmation, regardless of the historical origins of the trade name doc- 
trine. 

From an anti-trust viewpoint it is difficult to determine what mo- 
nopolistic influence the plaintiffs would exert in the baked products 
industry if the defendants were enjoined from the unexplained use of 
the word “Sunkist.” It is also difficult to see any commercial hard- 
ship that would have been imposed on the bakery if it had to choose 
another name when it began marketing bread. 

The fact that the plaintiffs had the right to and did contract away 
the public’s likelihood of confusion of their closely related products 
should not affect their rights against an Illinois baker. The Trade 
Mark Act of 1946, supra, sanctions concurrent users. See Secs. 16- 
21. There is no contravention of public policy by amicable agreement 
between the parties, especially when sanctioned by the United States 
Commissioner of Patents, who issued certificates of registration to 
the Exchange for “Sunkist” and the Corporation for “Sun-Kist.” 

Socially valuable monopolistic elements are not pernicious factors 
in the American system of workable competition; rooting them out 
with excessive zeal may have deleterious economic consequences. The 
Trade Mark Act of 1946, supra, does not give legislative sanction to 
the tinge of “monopoly-phobia” which affected this court’s evaluation 
of the factors involved in an infringement suit governed by the Act. 


M.S. 


TRADE REGULATION—SHERMAN ANTI-TRUST AcT—MERGER— 
ACQUISITION OF’ ASSETS OF COMPETITOR.—Defendant, United States 
Steel Corporation and its subsidiaries, Columbia Steel Company, and 
United States Steel Corporation of Delaware, hereinafter referred to 
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as U. S. Steel, contracted to purchase from defendant, Consolidated 
Steel Corporation and all its subsidiaries, hereinafter referred to 
collectively as Consolidated, all of their assets. Action was brought 
by the United States Government alleging that this agreement will 
eliminate substantial competition in the sale of rolled steel products 
and in the production and sale of fabricated steel products in the 
eleven western states, hereinafter referred to as the Consolidated 
Market, and is an unreasonable restraint of trade, and an attempt 
on the part of U. S. Steel to monopolize in violation of §§ 1 and 2 of 
the Sherman Act, 26 Stat. 209 (1890), 15 U. S. C. §1 (1940). 
Held, there was no restraint of trade or monopoly in violation of the 
Sherman Act. United States v. Columbia Steel Co., Consolidated 
Steel Corporation, United States Steel Corporation, and United 
States Steel Corporation of Delaware, Civil Action No. 1010, D. C. 
Delaware, November 7, 1947. 

Section 1 of the Sherman Act declares every contract, combination, 
or conspiracy in restraint of trade or commerce to be illegal. The 
term “restraint of trade” is not defined and the resulting vagueness 
of this provision has made its application very difficult. It has been 
applied for half a century to varying sets of facts and to situations 
which its drafters could not have foreseen. In the construction of this 
provision the courts have proceeded much as if they were construing 
a constitutional provision. The purpose of the statute was to sweep 
away all appreciable obstruction to the effective achievement of free 
trade. United States v. Yellow Cab Co., 67 Sup. Ct. 1560 (1947). 
Its application is often possible only after deciding the most difficult 
economic and business problems. It has been judicially determined 
that not every restraint of trade, but only such restraints as are un- 
reasonable under the facts of the particular case are forbidden. 
United States v. Union Pac. R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 
57 L. ed. 124 (1912); Standard Oil Co. of New Jersey v. United 
States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 (1911) ; United 
States v. American Tobacco Company, 221 U. S. 106, 31 Sup. Ct. 
632, 55 L. ed. 663 (1911). 

In the principal case the court accepted as its yardstick, in apply- 
ing the “rule of reason,” the presence or absence of prejudice to the 
public by unduly restraining trade or competition as laid down by the 
United States Supreme Court in interpreting the Clayton Act. In- 
ternational Shoe Company v. Federal Trade Commission, 280 U. S. 
291, 50 Sup. Ct. 89, 74 L. ed. 431 (1930). It is well settled that there 
can be an unreasonable restraint in a limited geographical area; it 
need not be a nation-wide restraint. United States v. Yellow Cab 
Co., supra; Indiana Farmer's Guide Publishing Co. v. Prairie Farmer 
Publishing Company, 293 U. S. 268, 55 Sup. Ct. 182, 79 L. ed. 356 
(1934). And there can be an unreasonable restraint of trade within 
the meaning of the statute regardless of the amount of commerce 
affected. United States v. Yellow Cab Co., supra; Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311, 128 
A. L. R. 1044 (1940); United States v. Socony-Vacuum Oil Co., 
310 U. S. 150, 60 Sup. Ct. 811, 84 L. ed. 1129 (1940). 

In determining whether the restraint was illegal on the facts of 
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this case, the court determined the kind and quality of the various 
types of finished products sold by U. S. Steel and Consolidated in 
the Consolidated Market, and made a detailed analysis of the com- 
petition between the two companies. Consolidated is a fabricator of 
structural frames and plate steel. The court compared the activities 
of the two companies with regard to structural and plate steel sepa- 
rately. The provisions of §§ 1 and 2 of the Sherman Act apply to 
any of the classes of things forming a part of interstate commerce. 
Indiana Farmer’s Guide Publishing Co. v. Prairie Farmer Publishing 
Co., supra, As to structural fabrication it was found that during the 
past ten years on or both of the companies had submitted bids on 
8,620 jobs and oft his number only 166, or less than 2%, were bid 
on by both. On the basis of these and similar figures the court de- 
cided that they were not in substantial competition as to structural 
fabricated steel. 

As to plate steel fabrication, the court found the U. S. Steel piping 
was of forged steel designed for high pressure and is chiefly used by 
the oil and gas industry while Consolidated piping was made of rolled 
steel with a welded seam designed for low pressure use such as irri- 
gation. These pipes though often of the same size were found to come 
into competition only when, due to shortages, the desired product 
was not available. On the basis of these facts, the court held there 
was no substantial competition between the U. S. Steel and Consol- 
idated in this product. 

It is submitted that the method used in determining whether there 
was substantial competition between these companies was inaccurate 
and unrealistic in many respects. The court’s analysis of the business 
during the past decade does not afford an adequate basis for deter- 
mining present and future competition. In December, 1945, Con- 
solidated acquired the Western Pipe and Steel Company, and also, 
U. S. Steel has recently acquired the huge war surplus steel plant 
at Geneva, Utah. No consideration was given to the effect these post 
war acquisitions would have upon the competition between the two 
companies. Also, no consideration was given to the fact that the 
plants of U. S. Steel could be adapted to produce similar products 
to any produced by Consolidated if it became profitable to do so. 
Though not now engaged in shipbuilding, Consolidated built 
$1,500,000,000 in steel ships for the government from 1940 to 1946. 
(Def. Ex. 60.) During the war period, U. S. Steel built approxi- 
mately $1,100,000,000 in similar ships for the government. (PI. 
Ex. 5.) These figures show that tremendous potential competition 
existed between the two firms. It is a well known fact that if a 
manufacturer sells his product at too high prices, others, who can, 
will begin production of the same product. This great potential 
competition was a safeguard against oppressive business practices. 

Furthermore, the court ignored important business trends in the 
use of welded pipe. The annual report of the Iron and Steel Institute 
for 1941 shows at pages 39-40 that 68% of all line pipe produced in 
1940 was produced by the seamless process. The Institute’s report 
for 1945 shows at page 49 that only 39.9% of the line pipe produced 
that year was seamless. In stating that the welded Consolidated pipe 
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did not compete with the forged U. S. Steel pipe because the latter 
is used principally by the oil and gas industry, the court ignored these 
and other important facts. Consolidated is supplying 1,000 miles of 
30” pipe for the Trans-Arabian pipe line, and 214 miles of 30” pipe 
for the Southern California Gas Co. and Southern Counties Gas Co. 
pipe line. The California companies used the 30” welded pipe rather 
than the 26” forged pipe because the former was more economical 
and not because of shortages. Federal Power Commission Docket 
G-675. It is submitted that any business man would regard this as 
substantial competition. 

The court considered the purchase of Consolidated as removing a 
potential purchaser of steel products from competitors of U. S. Steel 
and its effect as a restraint of trade. Consolidated manufactured no 
steel itself but fabricated steel purchased from U. S. Steel and others. 
During the past ten years Consolidated had purchased less than half 
of its supply of rolled steel from U. S. Steel. The court, however, 
pointed out that U. S. Steel had purchased the Geneva Steel plant 
from the United States Government and had thus greatly increased 
its production capacity of unfabricated steel, and sound business prin- 
ciples required it to secure an outlet for this production. It appeared 
to think legality was added to the action of U. S. Steel by the fact 
that the Geneva plant was sold to that company for the purpose of 
stimulating employment, utilizing the natural resources, and promot- 
ing production. Weight was given to the fact that the sale was 
approved by the Attorney General of the United States. The court 
said the loss to U. S. Steel’s competitors of Consolidated as a customer 
could have occurred by other means and concluded that this was not 
a violation of the Sherman Act. 

The soundness of the court’s reasoning in this respect is question- 
able. The Surplus Property Act of 1944 was designed, among other 
things, to encourage free independent enterprise, to discourage mo- 
nopolistic practices, and to strengthen and preserve competition and 
to dispose of surplus property without fostering monopoly or re- 
straint of trade. 58 Srat. 765 (1944), 50 U. S. C. App., Supp. V, 
§§ 1611 (b), (d), (p), (r) (1946). It is declared that nothing in the 
Act “shall impair, amend, or modify the antitrust laws or limit and 
prevent their application to persons who buy or otherwise acquire 
property under the provisions of this Act.” Surplus Property Act, 
supra, § 20. It should not, therefore, be assumed that the Attorney 
General of the United States by approving the sale intended to permit 
any violation of the antitrust laws. It would be more logical to as- 
sume that in selling the huge Geneva plant to U. S. Steel the United 
States Government planned to force that company into greater com- 
petition with Consolidated and with other companies who sold steel 
to Consolidated. If the finding of the court as to the amount of 
existing competition between U. S. Steel and Consolidated was cor- 
rect and if the need of U. S. Steel for an outlet for its Geneva steel 
was as great as the court found it to be, competition between U. S. 
Steel and Consolidated would have greatly increased in the future 
if this acquisition had not occurred. The court gave no satisfactory 
basis for its conclusion that acquisition of a competitor’s market by 
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purchase of the assets of his customer is not an unreasonable restraint 
within the meaning of the Sherman Act. 

It is further submitted that the spirit of the Sherman Act could 
best be made effective by preventing an industrial giant from putting 
himself in a position where he can control a particular market rather 
than waiting until control is accomplished and then subjecting inno- 
cent stockholders to the loss which would result from dissolving an 
industrial empire. This could have best been done by considering 
the fact that this is not an ordinary case of one competitor purchasing 
the assets of another because U. S. Steel was already the largest steel 
company in the United States and Consolidated was the largest fab- 
ricator in an area covering eleven states. The acquisition of such 
industrial power is undoubtedly a great threat to the welfare of the 
buying public. The mere existence of such power may be sufficient 
to cause competitors to follow U. S. Steel’s price leadership, or to 
refrain from manufacturing the same steel products they would 
otherwise manufacture. 

The Government urged the court to apply the doctrine that the 
elimination of substantial competition by merger of two large com- 
petitors is a restraint of trade in violation of the Sherman Act even 
if such consolidation does not result in monopoly. This doctrine has 
been applied by the United States Supreme Court to cases involving 
merger of railroads. United States v. Southern Pacific Co., 259 U.S. 
214, 42 Sup. Ct. 496, 66 L. ed. 907 (1922); United States v. Union 
Pacific R. R., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. ed. 124 (1912) ; 
Northern Securities Company v. United States, 193 U. S. 197, 24 
Sup. Ct. 436, 48 L. ed. 679 (1904). The court avoided a determina- 
tion of whether this doctrine should be revived and applied outside 
the transportation field by holding there was no substantial compe- 
tition between U. S. Steel and Consolidated and hence no great 
reduction in competition as a result of the merger. 

As to the alleged violation of §2 of the Act, there could be no 
monopoly without an unreasonable restraint of trade and after the 
court found no violation of § 1, it could not find a violation of § 2. 
United States v. Socony- Piesnems Oil Co., 310 U. S. 150, 60 Sup. Ct. 
811, 84 L. ed. 1129 (1940); United States v. Vi ’hiting, 212 Fed. 
466 (Mass. 1914). ws em §, 


TraDE RECULATION—UNFAIR COMPETITION—FUNCTIONAL AND 
Non-FUNCTIONAL FEATURES—AN INVITATION TO JUDICIAL RE- 
EvaLuaTion.—Action for design patent infringement and unfair com- 
petition. In 1939 plaintiff procured a design patent for “a clock 
casing.” The prior art included all the elements in plaintiff’s patent. 
Three million clocks were manufactured and marketed by plaintiff 
in accordance with this design before production was curtailed by the 
war in 1942. Production was resumed in 1946. During the interim 
plaintiff continued to advertise extensively, expending approximately 
$2,000,000. About the same time that plaintiff resumed production, 
defendant for the first time began to market clocks which “. . . in 
the outline of their casing, are almost identical in over-all appearance 
with plaintiff's . . .” but which differ in detail and coloring. De- 
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fendant’s name appears plainly on its clocks. The trial court did not 
make a specific finding with relation to the acquisition of a secondary 
meaning by plaintiff’s design but did find that “. . . the evidence does 
not warrant an inference of deception or confusion.” Held, that plain- 
tiff’s patent design is invalid for want of invention and that defendant 
is not liable on charge of unfair competition because he has failed to 
prove secondary meaning and confusion. Judge Frank dissented on 
the ground that the lower court expressly avoided a finding on the 
question of fact as to secondary meaning and that without such a 
finding it is error to decide the question of unfair competition. Gen- 
eral Time Instruments Corporation v. The United States Time Cor- 
poration, 165 F. (2d) 853, 76 U. S. P. Q. 211 (C. C. A. 2d, 1948). 

While the issue involved in the instant case is not inherently novel, 
Judge Frank’s strictures on the conventional approaches to the prob- 
lem merit further exploration. The ethical question raised by the 
facts of this case is as old as business itself; the legal recognition of 
it is of comparative recent origin. Two general classifications exist 
with reference to the size, shape, style, and color of unpatented articles, 
namely, functional and non-functional features. Functionalism may 
be defined as “.~. . necessary elements of mechanical construction, 
essential to the practical operation of a device, and which cannot be 
changed without either lessening the efficiency or materially increasing 
expense . . .” Luminous Unit Co. v. R. Williamson & Co., 241 
Fed. 265, 269 (N. D. Ill. 1917) . “A feature of goods is functional 

. . if it affects their purpose, action or performance, or the facility 
or economy of processing, handling or using them; it is non-func- 
tional if it does not have any such effects.” RESTATEMENT OF TORTS 
§ 742. As interpreted by comment (a) of the above section, “. . . 
when goods are bought largely for their aesthetic value, their features 
may be functional because they definitely contribute to that value and 
thus aid the performance of an object for which the goods are in- 
tended. Thus, the shape of a bottle or other container may be func- 
tional though a different bottle or container may hold the goods equally 
well.” Cf. Elizabeth Arden, Inc. v. Frances Denny, Inc., 99 F. (2d) 
272 (C. C. A. 3d, 1938); Ainsworth v. Gill Glass & Fixture Co., 
26 F. Supp. 183 (E. D. Pa. 1938), aff'd 106 F. (2d) 491 (C. C. A. 
3d, 1939). “The difficulty lies with the application of the law to the 
devices in question.” McGill Mfg. Co. v. Leviton Mfg. Co., 43 F. 
(2d) 607 (E. D. N. Y. 1930). But once the court has found the 
particular elements in question to be functional it is uniformly held 
that another may copy such features in detail. William R. Warner 
& (Co. v. Eli Lilly & Co., 265 U. S. 526, 44 Sup. Ct. 615, 68 L. ed. 
1161 (1924); Crescent Tool Co. v. Kilborn & Bishop Co., 247 Fed. 
299 (C. C. A. 2d, 1917); Smith, Kline & French Laboratories v. 
Waldman, 69 F. Supp. 646 (E. D. Pa. 1946) ; Swanson Mfg. Co. v. 
Feinberg-Henry Mfg. Co., 54 F. Supp. 805 (S. D. N. Y. 1943) ; 
Flagg Mfg. Co. v. Chester B. Holway, 178 Mass. 83, 59 N. E. 667 
(1901). Two qualifications of the above rule must be noted: first, the 
copying of a functional feature may cause confusion of source because 
a “secondary meaning” has been acquired in a feature or collocation 
of features by the first user. In such instances the court will require 
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the second user to distinguish his goods if it is commercially feasible. 
Shredded Wheat Co. v. Humphrey Cornell Co., 250 Fed. 960 (C. C. 
A. 2d, 1918) ; cf. Estate Stove Co. v. Gray & Dudley Co., 41 F. (2d) 
462 (C. C. A. 6th, 1930). For an interesting example of an equity 
court’s attempt to determine the commercial practicability of requir- 
ing the second user to differentiate his product, see Shredded Wheat 
Co. v. Humphrey Cornell Co., supra. Second, a court may enjoin 
the copying of a functional feature if there is no compelling commer- 
cial necessity for its use. McGill Mfg. Co. v. Leviton Mfg. Co., 
supra; see Wesson v. Galef, 286 Fed. 621 (S. D. N. Y. 1922). 
Cases of unfair competition involving non-functional elements 
. . are only instances of the doctrine of ‘secondary’ meaning.” 
Crescent Tool Co. v. Kilborn & Bishop Co., supra, at 300. Under 
this rule, in the absence of secondary meaning one “. . . may copy 
the plaintiff’s goods slavishly down to the minutest detail; but he 
may not represent himself as the plaintiff in their sale.” Jd. at 301. 
Accord: Lucien Lelong, Inc. v. Lander Co., 164 F. (2d) 395 (C. C. 
A. 2d, 1947) ; Swanson Mfg. Co. v. Feinberg-Henry Mfg. Co., supra; 
Upjohn Co. v. Wm. S. Merrell Chemical Co., 269 Fed. 209 (C. C. A. 
6th, 1920). Contra to this general rule are a few cases which have 
held that imitation of non-functional features will be enjoined without 
reference to the issue of secondary meaning if purchasers are likely 
to be deceived, Rushmore v. Manhattan Screw & Stamping Works, 
163 Fed. 939, (C. C. A. 2d, 1908) ; Sub-Contractors Register, Inc. v. 
McGovern’s Contractors & Builders Manual, Inc., 69 F. Supp. 507 
(S. D. N. Y. 1946). Following the general rule, the majority in the 
instant case allowed the defendant to copy the non-functional features 
of plaintiff’s clock because plaintiff failed to show a secondary mean- 
ing. It is precisely at this point that Judge Frank in his dissenting 
opinion again lays open the whole field of “judge made” trade name 
monopolies and invites a re-evaluation “. . . in the light of competent 
research showing their practical social consequence on consumers.” 
Judge Frank feels that in the instant case the court below deliberately 
refrained from making a finding of fact on the issue of secondary 
meaning and that from this absence of a finding the majority of the 
court is in error in inferring no secondary meaning. “Judicial atti- 
tudes,” he said, “for or against the extension of those (trade name) 
doctrines, should not now affect judgment in a case, like this, which 
presents no doctrinal novelties.” Whether Judge Frank is correct in 
his interpretation of the trial court’s rather vague findings of fact with 
relation to secondary meaning is unimportant. What is important is 
the service which he has rendered by once again driving home the 
point that the trade name monopolies are protected or not protected 
by the judges according largely to their “judicial attitudes” without 
the aid of intensive research and evaluation of underlying principles. 
Judge Frank has consistently pin-pointed this problem. In Eastern 
Wine Corp. v. Winslow-Warren, Ltd. 137 F. (2d) 955 (C. C. A. 2d, 
1943), he said, “There are some persons, infected with monopoly- 
phobia, who shudder in the presence of any monopoly. . . . There 
has seldom been a society in which there have not been some mon- 
opolies. . . . the only question is as to what monopolies there should 


“cc 
. 





RECENT CASES 599 


be, and whether and how much they should be regulated legislatively 
or curbed judicially.” The fundamental thesis of the free enterprise 
system as accepted by the courts was that “. . . the economic well- 
being of the consumers is the paramount end of economic activity.” 
Concuring opinion of Judge Frank, Standard Brands v. Smidler, 
151 F. (2d) 34 (C. C. A. 2d, 1945). However, the courts, influenced 
by unethical business practices, began to find ways to give relief to 
injured competitors without reference to effect on consumers until 
“. , . the neglect of the consumer in the trade-name cases aroused 
the judicial conscience. This . . . seemed to have prompted state- 
ments in the opinions that the courts’ major purposes in granting in- 
junction against the unfair use of trade names was to protect custo- 
mers (consumers) from deception; that deception, it was said, in- 
flicted economic injury on the consumers. Such statements . . . the 
judges did not verify.” Jd. at 40. On the other hand, the courts in 
many cases have assumed the paradoxical position that in order to 
preserve the free enterprise system certain unethical practices between 
competitors cannot be recognized as legal wrongs. Thus, in Cheny 
Bros. v. Doris Silk Corp., 35 F. (2d) 279 (C. C. A. 2d, 1929), Judge 
L. Hand said, “To exclude others from the enjoyment of a chattel is 
one thing; to prevent any imitation of it, to set up a monopoly in the 
plan of its structure, gives the author a power over this fellows vastly 
greater, a power which the Constitution allows only Congress to 
create.” The result is that “design piracy” becomes a wrong with- 
out a remedy. Other courts deny the existance of a wrong by rea- 
soning that “. . . there can be no larceny, unless the title or posses- 
sory right of the first holder is better than that of the second taker, 
and that . . . until [plaintiff’s product has acquired a secondary 
meaning] plaintiff’s title to this combination of characteristics was no 
better than defendants.” Upjohn Co. v. Wm. S. Merrell Chemical 
Co., supra at 214. 

Oversimplification and lack of analysis having been charged, any 
re-evaluation of the problem must start with a judicial awareness of 
the social and economic factors involved. Judge Frank has suggested 
a number: (1) The basic common law policy of encouraging compe- 
tition and the fact that the protection of monopolies in names is but 
a secondary and limiting policy. Eastern Wine Corporation v. Wins- 
low-Warren, Ltd., supra at 959. (2) The value of the social interest 
in safeguarding consumers from being deceived even if the deception 
may be to their financial benefit. Ibid. (3) The public interest in the 
preservation of honesty and fair dealing in business. Ibid. (4) The 
inducement which the possibility of attaining a monopoly may have 
in encouraging development of new products to the benefit of the 
public. Jbid. (5) The social value in the protection of “snobbism” 
in consumer choices. Jd. at 958. (6) The possibility of 
effective or workable competition in the form of monopolistic 
or imperfect competition. Standard Brands v. Smidler, supra 
at 42. Consider this factor in the light of innumerable cases 
which reiterate in one way or another that “Under the 
guise of protecting against unfair competition, we must be zealous 
not to create perpetual monopolies.” Shredded Wheat Co. v. Hum- 
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phrey Cornell Co., supra at 964. Accord: RCA Mfg. Co. v. White- 
man, 114 F, (2d) 86 (C. C. A. 2d, 1940) ; Pope Automatic Merchan- 
dising Co. v. McCrumb-Howell Co., 191 Fed. 979, 40 L. R. A. (N. 
S.) 463 (C. C. A. 7th, 1911). A few queries may be added: Should 
legal rewards be offered for the creation in the public mind, at an 
expense which is necessarily added to the cost of the product, of a 
supposed product superiority because the shape of the product is 
unique or because it is distinguished by a particular arrangement of 
colors? Is there a compelling commercial necessity to allow one to 
copy the non-functional features which a competitor has adopted 
first?) What alternatives does he have? Recognizing the economic 
reality that investments in large-scale advertising have become an 
indispensable part of any business, should such investments be con- 
sidered comparable to investments in tangible plant property and 
protected accordingly? If the courts award exclusive use of a shape, 
color, design, or collocation of features, will the user be able to exploit 
his monopoly so as to dilute the quality of the goods to which it at- 
taches and thereby deceive purchasers? If one knows that he cannot 
slavishly copy the non-functional elements of a competitor’s product 
will it tend to induce him to develop new and better products? These 
are some of the factors which must receive searching analysis if the 
law is to cope adequately with the problem of unfair trade practices. 
It is submitted that the present case law does not provide sufficient 
judicial guides for the weighing of these factors. Judge Frank’s dis- 
senting opinion in the present case should be taken as a judicial 
challenge to fill the gap. H. F. B. 





BOOK REVIEW 


Aviation AccipENT Law. By Charles S. Rhyne. Washington, 
D. C.: Columbia Law Book Co. 1947. Pp. ix, 315. 


The sub-title of this book states the scope of the work very suc- 
cintly. It is “a complete collection and analysis of all reported Court 
decisions involving aircraft accidents together with a reference to 
legislation and international conventions which have application in 
the field.” The author is chairman of the Aeronautical Law Commit- 
tee of the American Bar Association. His prior published writings 
on the subject include Crvir AEronautics Act ANNOTATED (1939), 
and AIRPORTS AND THE Courts (1944). The latter work is a com- 
panion to Aviation AccipENT Law. Mr. Rhyne is a member of 
the District of Columbia Bar. 

The chief importance of the present volume lies in the compre- 
hensive view which it gives of current aviation tort law. It is sur- 
prising to discover how rapidly the courts have been able to adapt 
fundamental tort’principles to the new problems that arise from the 
unprecedented nature of air travel. In a relatively short time, by a 
process which Pound calls “judicial empiricism,” the courts have 
moulded and shaped a new body of law out of old materials. As one 
follows the historical development (the history covers less than a 
quarter of a century) of air accident law he sees the judicial process 
at work sifting competing analogies, accepting some and rejecting oth- 
ers to make a fairly consistent body of law without benefit of impor- 
tant legislation. 

The first problem treated in the book is the question of aircraft 
operators as common or private carriers. Little adaptation of fam- 
iliar principles of “carrier” law was necessary here. The next prob- 
lem studied involved a breakdown of leading types of accidents result- 
ing from the operation of aircraft. This classification is extremely 
handy since it serves to group the cases by familiar types of accident 
rather than to devise logical categories which would be more compli- 
cated than useful. The section considers collision of airplanes on the 
ground, damage to persons or property on land, emergency landings, 
accidents while landing or taking off, and air collisions, propeller 
accidents, and the like. 

When confronted with the problem of deciding whether ordinary 
care or strict liability should govern recovery for injury by aircraft 
the courts, though first showing a preference for strict liability, rather 
quickly settled on the rule that the standard of care governing instru- 
mentalities not of an extra-hazardous character should be applicable 
to aircraft. 

Liability of manufacturers, repairmen and vendors raised the ques- 
tions of the application of MacPherson v. Buick Motor Co. to aircraft. 
The development of the case law in this section is interesting to fol- 
low as the courts work along lines now familiar to American lawyers. 

The section on res ipsa loquitur is very important since the doctrine 
is potentially applicable in so many airplane accidents cases. The ten- 
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dency on the part of some courts to apply the doctrine freely is per- 
haps a concession to the demand for stricter liability than has been 
imposed in the case of automobile accidents. 

The book contains a useful section on Workmen’s Compensation and 
an excellent summary of the law on Insurance and Aviation. It con- 
cludes with a discussion of the Warsaw Convention for the unification 
of certain rules relating to international transport by air, and with a 
brief reference to two other international conventions relating to 
aircraft. As stated by the author, most of the major nations of the 
world, including the United States, are parties to the Warsaw Conven- 
tion. The text of the Convention is set out in an appendix. 

The book should prove very useful for the practicising attorney, the 
teacher of torts, and all others interested in a clear and compendious 
picture of the existing state of aviation tort law in this country. 


THomas A. Cowan, Wayne University Law School. 
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